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ABSTRACT 


In Alberta, the newest form of land ownership is that of 
condominium. Its beginning dates back to 1966 with the passage in the 
Alberta legislature of The Condominium Property Act. In drafting this 
enabling legislation, the legislative draftsmen chose as a precedent the 
condominium legislation then in force in New South Wales. Although the 
Alberta Act was patterned after the New South Wales Act, the similarity 


between the two has since faded. 


Since 1966, the New South Wales Act has undergone a series of major 
changes as the need arose to accommodate and overcome the problems 
associated with condominium living. However, the same cannot be said of 
the Alberta Act which has had few changes, and what changes have been 
made are merely of the housekeeping variety. If the New South Wales 
experience is any indication of the future, Alberta, like New South 
Wales, will experience problems with the condominium form of land 
ownership. These problems will not be capable of resolution if the 


Condominium Property Act remains in its present form. 


In this Thesis, an attempt has been made to illustrate the short- 
comings of the Condominium Property Act and the problems which can be 
expected to arise in the near future. However, the problem areas 
discussed in this Thesis are but a few of the problems which are created 
by the deficiencies of the Act. There are others, and it is submitted 
that when these inadequacies become apparent, the suggested solutions 
contained in this Thesis will provide the necessary guidance for their 


resolution. 
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CHAPTER I 
CONDOMINIUM AND INTRODUCTION 


I. INTRODUCTION 


Prior to 1966, there were no condominiums in Alberta. In that 
year, the legislature enacted The Condominium Property Act! which 
permits a building to be divided into separate units with a separate 
certificate of title for each. The Act not only makes provision for the 
separate ownership of each unit but it also governs the use and 
ownership of those parts of the building collectively referred to as the 
common property. These parts are not included in any of the units into 
which the building is divided. Halls, stairways, entrance foyers, 
parking lots, and swimming pools typically form part of the common 


property of a condominium. 


The Condominium Property Act was intended to give Alberta a form of 
land ownership which had long been used elsewhere to meet the problems 
caused by urban sprawl and the lack of building lots. Any new form of 
ownership, however, is bound to create new problems; and the legislature 
unfortunately made but a rudimentary attempt to identify and deal with 


the problems associated with condominium ownership. 
II. THE CONDOMINIUM CONCEPT 


Condominium involves the right of an individual to an estate in fee 
simple with respect to a specific unit in the building coupled with his 
right to a communal estate as a tenant in common with other unit owners 


in the common property. In Alberta, after a condominium plan is 


ie S.A. 1966 c. 60, which was entitled “an Act to facilitate the 
division of buildings into separately owned units”. In this 
Thesis, unless the context otherwise states, a reference to the 
Alberta condominium legislation shall be the Condominium Property 
Act, R.S.A. 1980, c. C-22. 
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registered, the Registrar of Land Titles is required to issue a separate 
certificate of title for each unit in the building.2 No more than 
one unit may be included in one certificate of title; and no other land, 
except the unit owner's share in the common property, may be included in 


the same certificate of title.3 


In Alberta, every plan presented for registration as a condominium 
plan shall have endorsed upon it a schedule specifying in whole numbers 
4 


the unit factor for each unit in the condominium. The term “unit 
factor" is the proportionate share of the ownership in the common 
property which is assigned to a unit. Each inte owner's share in the 
common property will therefore depend upon the unit factor so assigned 


to each unit. 


The manner in which property in a single building may be 
apportioned and owned is not the only feature which makes’ the 
condominium form of property ownership unique. At common law, real 
property was always divided along vertical lines, and the traditional 
boundaries of a parcel of land were regarded as being “cujus est solum 
est usque ad coelum et ad infernos”.° But the condominium form of 
land ownership permits a horizontal division of the column of air above 
the surface of the ground. This possibility of horizontal division is 
one of the features which differentiates the condominium form of 


ownership from the more traditional forms. 
IEG. CHLSTORY 


Condominium may have been a late arrival in Alberta but it had its 


: Section 3(1)(b), supra n. l. 

¢ Section 3(1)(b), supra n. l. 

Section 6(1)(g), supra n. l. 

F "To whomsoever the soil belongs he owns also to the sky and to the 
depths.” 
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origins in antiquity .® In Europe, there were condominiums in use 
during the middle ages; and the French had codified the existing 
condominium law as early as 1804. Indeed, Article 664 of The Napoleonic 
Code was to become the model for virtually all of the condominium 


legislation in those European countries which recognize this form of 


land ownership. / From Europe, the concept of the condominium spread 
to the Americas; and in the Americas, Brazil enacted the first 
condominium statute in 1928.8 Since 1928, many countries in South 


and Central America have adopted legislation similar to that of 
Brazil.? In North America, all but one of the American states and 
all of the Canadian Provinces and Territories have acknowledged the need 
for a comprehensive condominium statute and have legislated 


accordingly .10 


The legislature of Alberta chose to follow the legislation then in 
effect in New South Walest! when it enacted The Condominium Property 
Act. The similarity which existed between the legislation of New South 
Wales and Alberta in 1966 has long since ended. The Act in New South 
Wales is in its second revision and has been expanded from 29 to 160 
sections. l2 During the same period of time, Alberta has made a 


number of significant amendments to its original legislation. However, 


: A. Rosenberg, Condominium in Canada, (1972) 2-2. 

: A. Rosenberg, Condominium in Canada, supra n. 6 at 2-5. 

Vol. I, A. Ferrer and K. Stecher, Law of Condominium, (1967) 40. 

: A. Rosenberg, Condominium in Canada, supra n. 6 at 2-5. 

0. For a list of the Canadian condominium legislation, see D. J. 
Pavlich, The Strata Titles Act (1978) 6; and in the American 
context, the sole exception is the State of Vermont and for a 
complete list of the 52 statutes and the date each was passed, see 
Vol. I, A. Ferrer and K. Stecher, Law of Condominium, supra n. 8 at 
129; see also, A. Rosenberg, Condominium in Canada, supra n. 6 at 
2-8. 

11. The Conveyancing (Strata Titles) Act, (N.S.W.-AUS), 1961 c. 17 (Old 
Act) and Strata Titles Act, (N.S.W.-AUS), 1973, c. 68 (New Act). 

12>) Ne J.) Mosesand Re. TZannes, (Strata Titles_(1973) Vv. 
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such amendments have tended to modify the existing sections rather than 
add to them and as a result, the present legislation contains only 24 


sections more than did the original Act. 


In refining its Act as it has done, New South Wales was attempting 
to solve the problems created by condominium ownership. Alberta is 
presently experiencing many of the same problems, but its legislature 


has done little, if anything, to solve then. 
IV. PURPOSE OF THESIS 


This Thesis will examine some of the unique problems associated 
with condominium and will propose certain tentative solutions to those 
problems. Generally, the problems considered will involve _ the 
relationship of the unit owners inter se, their relationship with the 
governing body and management of the corporation, and their relationship 
with third parties. The statutes of British Columbia, Ontario, New 
South Wales, and certain American states will be referred to 


extensively. 


neds tesyet anolixzes grishbep ae | 
dS ulno. entetees oplsalwtged nie rst 
40h Inatgino 


guisemetie wav eolel towet well \enel eed 22-982 
el guvedia ‘isvenwe antinkahues yd betesoy nt 
crute6letew!l ©)) sd , emidedk, ties suff fo yaar Geta 

mets evloe ot eclingen te 


ae § ov 


Vinetede: 


areas tC ge0sste .¥Z. _ 
+S 
eatalooase ei omg upliey eng t+ enoe +elee iite 


7 od pao io2 sviibtedgde’ e@lattes sacqorq ithe Boa z 
sviovet ihe beweablawoo aweldo7qg of3 Ri hapenes 
du ¢@tiw oabdancitaiss tana -o2 taoal eTenwe thee ef? Yo | ; 
nobieles tiadky has polsaung too ef? Yo teamegenet Gay 
o9no ,etdmwlo” dattis& Yo esgogssa Onf ael>Req 


5 2 ae | 7 . 
3 PetIsIe ,iw @nvs3 un2etsemA alsgites bus aot 


CHAPTER II 
CONDOMINIUM OWNERSHIP AND A UNIT OWNER'S RIGHTS 


I. INTRODUCTION 


In Alberta, a condominium is created by registering a condominium 
plan in the prescribed form at the Land Titles Office. + Once a 
condominium is created, there are three distinct parties in its 
organizational structure: the corporation, the board of managers, and 


the individual unit owners. 
A. The Condominium Corporation 


The corporation consists of all those persons who at any given time 
own units in the parcel to which the condominium plan applies. The 
condominium corporation has all of the powers given to the ordinary body 


corporate by Section 16 of the Interpretation Act: 
16 Words in an enactment establishing a corporation 
(a) vest in the corporation power 


(i) to sue in its corporate name, 

(ii) to contract and be contracted with by its corporate 
name, 

(iii) to have a common seal and to alter or change it at 
pleasure, 

(iv) to have perpetual succession, 

(v) to acquire and hold real property and personal property 
for the purposes for which the corporation is 
established and to dispose of the real property or 
personal property at pleasure, and 

(vi) to regulate its own procedure and business, 


(b) make the corporation liable to be sued in its corporate name; 


(c) vest in a majority of the members of the corporation the power 
to bind the others by their acts; 


t Section 6(1), supra n. 1 of Chapter One. 
2. Reo As EL oGO aCe ls. 
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(d) exempt from personal liability for its debts, obligations or 
acts those individual members of the corporation who do not 
contravene the provisions of the enactment establishing the 
corporation; 


(e) in the case of a corporation having a name consisting of an 
English and a French form or a combined English and French 
form, vest in the corporation power to use either the English 
or French form of its name or both forms and to show on its 
seal both the English and French forms of its name or to have 
2 seals, one showing the English and the other showing the 
French form of its name. 


These general powers given to a condominium corporation are, of 
course, subject to its bylaws and to the provisions contained in the 
Condominium Property Act, just as the powers given to the ordinary body 


corporate were once limited by its Memorandum and Articles of 


Association and the provisions contained in The Companies Act .> 


The condominium corporation is also given these additional powers 


by Section 20(3) of the Condominium Property Act: 


20(3) Without limiting the powers of the corporation under this 
or any other Act, a corporation may 


(a) sue for and in respect of any damage or injury to the 
common property caused by any person, whether an 
owner or not, and 

(b) be sued in respect of any matter connected with the 
parcel for which the owners are jointly liable. 


4 


The Companies Act does not apply to a condominium corporation. 
B. The Board of Managers 
The condominium corporation, being an artificial person created by 


J Re ee Oe. OU. 

4. Section 20(4), supra n- 1 of Chapter One. It is suggested that 
there has been a legislative error in that the Business 
Corporations Act, R.S.A. 1980, c. B-15 is now in force in Alberta 
therefore making The Companies Act redundant for future use. 
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statute, must exercise its powers through the agency of real people. 
Under Section 23 of the Condominium Property Act, the corporation is 
required to have a board of managers which shall be constituted as 
provided by the bylaws of the corporation. The powers and duties of a 
corporation shall be exercised by the board of the corporation, ? 
subject to any restriction imposed or direction given at a general 
meeting. So long as each member of the board acts in good faith, he has 
no liability for what he does in respect of the corporation, even if it 
is afterwards discovered that there was some defect in the election or 


appointment or continuance in office of that person.© 
C. The Individual Unit Owners 


The unit owner is the owner in fee simple of a unit contained in a 
condominium and the owner, as tenant in common, of a proportionate part 
of the common property in that condominiun. His voting rights are 
determined by the unit factor for his unit and may be exercised by him 
unless his interest is subject to a registered mortgage of which written 
notice has been given to the corporation, in which case the mortgagee 
has the voting rights which would otherwise be exercisable by the unit 
owner. If there are two or more mortgages against the unit, only the 
first mortgagee is given the vote. However, in all cases where a 
unanimous resolution is not required, the right to vote is given to the 


unit owner, provided, the mortgagee is not present personally or by 


proxy ./ 


The individual unit owners from time to time comprise the 


corporation. They or their mortgagees have the power to elect the board 


py Section 23(2), supra n. 1 of Chapter One. 

6. Section 23(3), supra n. 1 of Chapter One. 

7. With respect to the voting rights of the unit owner and the 
mortgagee, see Section 21 of the Act, supra n. 1 of Chapter One. 
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of managers. The unit owners may be adversely affected by the acts of 


the corporation or the board; and the corporation, by their acts. 
II. STATUTORY DUTIES OF THE CORPORATION 


Each condominium corporation is responsible generally for the 
enforcement of its bylaws and the control, management and administration 
of the common property.® More specifically, its duties include the 


following: 


(a) To keep in a state of good and serviceable repair and properly 
maintain the real and personal property of the corporation and the 


common property. 


(b) To comply with notices or orders by any local authority or 
public authority requiring repairs to or work to be done in respect 


of the parcel.? 


Obviously this list is far from complete but it is sufficient to 
illustrate the scope of the duties of the corporation and the importance 
of the performance of those duties to the unit owners. All of the 
duties are mandatory and the unit owners are entitled to insist on their 
performance. As Holland J. said in Jacklin v. Strata Plan No. 
2795:10 


"There flows from the scheme of the legislation as an incident of 
proprietorship of a lot a right in each proprietor to have the body 
corporate's duty performed in relation to all of the common 
property at the cost and expense of all proprietors in proportion 
to unit entitlements. As the duty is not only to repair and 
maintain but also to control, manage and administer, the right of 
each proprietor includes the right to have the whole administration 
of repairs and maintenance of common property carried out by the 
body corporate by its servants and agents.” 


8. Section 30(1), supra n. 1 of Chapter One. 
9. Section 30(2), supra n. 1 of Chaper One. 
Postel o7 5) L N-S-W-L-R. 1). 

11. Supra n. 10 at 24. 
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As the value of any right depends upon its possessor's ability to 
enforce it, the remedies given the possessor to compel performance are 


as important as the right itself. 


IIIT. JUDICIAL REMEDIES OF THE UNIT OWNER 


There would seem to be but three remedies afforded an unhappy unit 
owner under the Condominium Property Act: the right to sue, the right to 
apply for the appointment of an administrator, and the right to apply 


for termination of the condominium status. 


A. The Right to Sue 


The first right, is the right to sue the corporation under Section 
20(3)): 


20(3) Without limiting the powers of the corporation under this or 
any other Act, a corporation may 


(b) be sued in respect of any matter connected with the 
parcel for which the owners are jointly liable. 


Although there is no limitation placed on the nature of the relief 
which might be sought in such an action, the remedy of damages for 
simple non-performance would seem inappropriate. An award of damages 
would require a contribution by all other unit owners of each one's 
proportionate share of the judgment. Even though one unit owner 
commenced the action, the other unit owners would be as much aggrieved 
by the non-performance as he. Why, then, should they jointly be 
required to compensate him? If one wished to carry this argument to 
extreme lengths, he could point to the situation in which all of the 
unit owners individually commenced actions against the corporation for 
non-performance of its duties. Presumably each would obtain a judgment 
against the corporation and each would be required to contribute to the 
satisfaction of all other judgments, thereby eliminating the value of 


his own. 
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Much more promising is the type of relief which might be given by a 
mandatory injunction requiring the corporation to perform its duties. 
This was the type of relief sought in Winter v. Playa Del Sol 
Inc.-!2 in which the plaintiffs, non-resident condominium unit owners 
brought an action against the defendant condominium corporation for an 
order compelling the corporation to allow them to make written notations 
from the condominium's records. Although the defendant had allowed the 
plaintiffs to inspect the records, it had prohibited them from making 
notations. The relevant legislation merely allowed the plaintiffs to 
inspect the records. In deciding to grant the mandatory injunction, 
Cross J. said this: 

“In the instant case, it appears that the privilege of inspection 

of condominium association accounts afforded by statute to 

condominium owners should carry with it the right to make hand 
written notations from the records. Permitting copying is the only 
result that is consistant with various judicial interpretations of 

Statutory rights to inspection of records. It appears that the 

plain meaning of the statute is to allow the condominium owners 

access to the information in the records of the association, even 


to the extent of furnishing owners written summaries at least 
annually."}3 


It would seem, therefore, that an aggrieved unit owner might readily 
obtain a mandatory injunction against a condominium corporation which 
neglected or refused to perform the duties imposed upon it by the 
statute or its bylaws. It must be noted, however, that as there is no 
specific statutory right to a mandatory injunction, such relief will 
only be granted by the Court if the injury is of such a nature that it 
could never be adequately remedied or atoned by an award of 


damages. !4 


125) 6197798353. S20. 6 2d)905987 

I3. Sapragn. #2. at'599; seétalso, Minethe Matter,of Adrian Blunt vand 
Strata Corporation VR 45, (1977) 1 B.C.L.R. 36. 

14. Canadian Pacific Ry. Co. v. Canadian Northern Ry. Co., (1912) 3 
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B. The Right to Apply for the Appointment of an Administrator 


The second remedy is one open to both the corporation and an 
aggrieved unit owner when a corporation is being hopelessly mis~managed 
or in danger of becoming so by the board of managers. This remedy is 
given by Section 49 of the Condominium Property Act: 


49(1) A corporation or person having an interest in a unit may 
apply to the Court for appointment of an administrator. 


C2) the Court may, on cause shown, appoint an administrator for 
an indefinite period or for a fixed period on any terms and 
conditions as to remuneration or otherwise that it thinks 
fit. 


CS) The remuneration and expenses of an administrator appointed 
under this Section are administrative expenses within the 
meaning of this Act. 


(4) An administrator has, to the exclusion of the board and the 
corporation, those powers and duties of the corporation 
that the Court orders. 


G58) An administrator may delegate any of the powers or duties 
so vested in hin. 


(6) The Court may, on the application of an administrator or 
person referred to in subsection (1), remove or replace the 
administrator. 


The Court will only appoint an administrator on cause shown. Presumably 
an administrator would not be appointed on the basis of an isolated 
event or events unlikely to recur. This conclusion is supported by the 
judgment of Else-Mitchell J. in Steel and the Conveyancing (Strata 
Titles) Act 1961:15 
“There is no doubt in my mind that in these respects there have 
been breaches of the fiduciary duty which flows from membership of 
a council of a body corporate under the Conveyancing (Strata 


Titles) Act 1961. That Act does not specify the grounds on which 
the Court in its discretion may appoint an administrator but uses 


15. (1968) 2 N.S.W-R. 796. 
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the expresion “on cause shown". Such cause may be found in a wide 
variety of circumstances and situations entailing non-feasance or 
mis-feasance by the Council of a body corporate which it would be 
impossible to catagorize exhaustively. For the present purposes it 
is, I think, sufficient to say that in the absence of cogent 
explanation or general agreement a clear and continuing failure 
arising under the bylaws in the First Schedule will constitute 
ground for seeking the appointment of an administrator.” 


Cc. The Right to Apply for Termination of the Condominium Status 


Finally, as an alternative to seeking the appointment of an 
administrator, an aggrieved unit owner may apply to the Court under 
Section 52 of the Act for termination of the condominium status. The 
relevant provisions of Section 52 read as follows: 

52(1) An application to terminate the condom anion Status of a 

building may be made to the Court by the corporation, an 


owner, a registered mortgagee of a unit or a vendor under an 
agreement for sale of a unit. 


(2) On an application under this section, if the Court is 
satisfied that, having regard to the rights and interests of 
the owners as a whole, it is just and equitable that the 
condominium status of the building should be terminated, the 
Court may make a declaration to that effect. 


Because of the serious nature of an application under Section 52, it is 
suggested that a Court should not order termination unless’ the 
appointment of an administrator would be of no use to the corporation. 
To date, however, the Courts in Alberta have not been faced with the 


problem of judging an application brought under Section 52. 
IV. INDIRECT OR INFORMAL REMEDIES OF THE UNIT OWNER 
As the Act is limited in its judicial remedies, an aggrieved unit 
owner may have to resort to indirect or informal means of having the 


duties of the corporation performed. There are two such methods. 


Firstly, the unit owner may cause the board members to be personally 


t6-pesupta n= 15 at 799. 
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liable for failing to perform their statutory duties and secondly, he 


can cease payment of his condominium fees. 
A. Non-Compliance with the Act 


The first method is made possible by Section 71(3) of the Act: 


71(3) If a corporation fails to comply with this Act, each member 
of the board who is knowingly a party to that failure is 
guilty of an offence and liable on summary conviction to a 
fine of not more than $500.00. 


The duties of the corporation are created by the Act and, therefore, a 
breach of duty would constitute a non-compliance with the Act. 
Accordingly, a knowing failure of duty on the part of the members of the ) 
board could result in a conviction under Section 71(3) of the Act. If 
such a conviction were obtained, it might provide the necessary 
incentive for the members of the board to carry out the duties of the 


corporation. 
B. Non-Payment of Condominium Fees 


The second indirect or informal remedy, non-payment of condominium 
fees, is somewhat more controversial. When a unit owner refuses to pay 
condominium fees, the corporation may bring an action in debt against 
him and may file a caveat against his certificate of title.!’ Non- 
payment by the unit owner will almost invariably result in an action 
either in debt or in foreclosure. At the trial of the action the unit 
owner could raise as a defence for such non-payment that the corporation 
was failing to carry out its duties. In the case of The Owners' Strata 


Plan BR162 v. Zapantis, 18 the Court indicated that it would permit a 


1J.tmi5eetion.) 1 (26 and.3,L¢4) ssupragm.) 1 gof. Chapter Ones 
182 Unreported, June 1,. 1977, Vancouver: Registery; 837-77 (B.C. 
Provincial Court). 
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unit owner, as a defence to a claim for arrears in maintenance by the 
corporation, the right to withhold payments where that corporation had 


withdrawn services and common facilities from that unit owner. 


Although these persuasive measures may prove useful to compel the 
board of managers of the corporation to fulfill its duties, such 
measures are persuasive only and there is no assurance that they will 
work in all cases. Furthermore, such measures would prove futile in any 
situation where time is of the essence. Such situations can arise where 
the non-performance of the corporation's duty to repair and maintain the 
common property results in daily damage to the individual's unit, for 
example, such damage as would be caused by a leaking roof. In a 
situation such as this, time would be an important factor and any 
lengthy delay in performance would only increase the damage which is 
being occasioned to the unit. Aside from these persuasive measures and 
the rights under Sections 20(3)(a), 49, and 52, the Act does not provide 
a specific remedy that would enable a unit owner to enforce compliance 


with the Act. 
V. RESOLUTION OF DISPUTES 


If the objectives sought from a condominium are to be attained, the 
enabling condominium legislation must provide the necessary machinery 
for the resolution of disputes which concern the non-performance of the 
corporation's duties. In accomplishing this objective, the Alberta Act 
has failed. The primary cause of this failure was the omission on the 
part of the drafters of the legislation to provide a unit owner with a 
specific course of action which could be used to compel the corporation 


to fulfill its obligations under the Act. 


Although the Act does make provision for a unit owner to bring an 


action against the corporation, such a right is contingent upon the 
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matter in dispute coming within the scope of the remedial provision. 
Further, the alternative courses of action that a unit owner may resort 
to in having the corporation perform its duties are either purely 
persuasive or cannot be invoked if the dispute relates to an isolated 


breach of duty. 


From the analysis given above, it can be seen that the remedies 
afforded an aggrieved unit owner by the Condominium Property Act are 
slow, expensive or extreme, and none of them really are capable of 
assuring that the unit owner will obtain what he wants: the proper 
administration and management of the condominium. Other jurisdictions 
such as Ontario, British Columbia and New South Wales have recognized 
the need to develop new, less costly and more expeditious and reliable 


remedies. 
Ac Ontario 


In Ontario, there is a specific provision which allows a unit owner 
to apply for a mandatory injunction. This provision is contained in 


Section 49 of The Condominium Act:19 


49(1) Where a duty imposed by this Act, the declaration, 29 the 
bylaws or the rules is not performed, the corporation, any 
owner, the bureau or any person having a registered mortgage 
against the unit and common interest, may apply to the Court 
or District Court for an order directing the performance of 
the duty. 


19%e S20.5 1978 (4c. 84. 

20. The declaration is equivalent to a condominium plan under the 
Alberta Act. However, unlike the Alberta counterpart, the 
declaration under the Ontario Act contains a great deal more 
in terms of outlining the government of the condominium project. 
For a more precise contrast between the terms declaration and 
condominium plan as those terms are referred to in the various 
provincial condominium legislation, see A. Rosenberg, Condominium 
in Canada, supra n. 6 of Chapter One at 1-14. 
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In addition to directing the performance of the duties, the Court 
may include in the order any provisions that it considers appropriate 
under the circumstances. Any order granted under Section 49 of the Act 
does not affect other remedies which may be available against the 


corporation for a failure to perform a duty imposed by the Act.21 


In the case of Re Key et. al. and St. George Holdings Co. Ltd. et. 
al.22, an application was heard by the Court pursuant to Section 23 
(now Section 49) of the Act. Although the application concerned an 
alleged breach of duty on the part of certain unit owners, the decision 
is still relevant as the judgment appears to imply that in order for the 
provisions contained in Section 49 to become operative, the non- 
compliance must be material. In denying the particular application 


before him, Keith J. stated: 


"It is urged on me that under the provisions of Section 12 of the 
Act, each owner being bound to comply with the Act, the declaration 
and the bylaws and having a right to the compliance by the other 
owners with the Act, the declaration and the bylaws, and the 
boundary lines being shown as they are on the registered plan, that 
I really have no alternative under Section 23(2), but to make an 
order that they be complied with...No question arises with respect 
to the use to be made of the actual units, as this is a permissible 
use and has been from the inception of the whole project. There 
were some reasons advanced as to why this proposed use would be 
inimical to the interests of the residential holders, but I doubt 
that unless it is shown that their real interests in the common 
elements of the condominium have been affected (and this has not 
been shown) that one should be particularly impressed with what I 
Suspect are largely fanciful objections to the use being made. In 
my view there is no substance to this application.” 


Bs Britsh Columbia 
British Columbia24 has a provision2) Similar to Section 


21. Section 49(5) supra n. 19. 

22a 41912) 26° D.L-R. (3d) 66. 

2 oot aes 220at 170). 

24. Condominium Act, R.S.B.C. 1979, c. 61. 
25. Section 40 supra n. 24. 
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49(1) of the Ontario Act, but its Section, unlike that of Ontario's 
specifically states that the remedy is a mandatory injunction. To date, 
the only reported British Columbia decision which deals with this 
Section is In The Matter of Adrian Blunt and Strata Corporation 
VR45.26 In that case, the facts were that the council of the strata 
corporation, without presenting a proposed expenditure to the owners 
through the budget at an annual general meeting, contracted for the 
painting of the exterior of the building and paid a price of $2,400.00. 
Blunt, an owner, resisted payment of his portion of the account on the 
ground that the expenditure had not been authorized by _ special 
resolution. The council argued that it was only complying with its duty 
to repair under the Act. In the end result, the Court refused to grant 
an injunction despite finding for Blunt, because the chairman of the 
council undertook to place the matter before the owners at the next 
annual meeting, one and a half months from the date of the decision. 
However, leave was granted to apply for an injunction should the council 
refuse to place the matter before the owners at the next annual general 
meeting or if the annual general meeting was delayed beyond the end of 


the month of the Court's judgment. 
Le Arbitration 


In British Columbia, as an alternative to an action for a mandatory 
injunction, the condominium legislation provides for an arbitration to 
settle disputes concerning non-performance of a corporation's duties. 
The arbitration procedure is contained in Sections 44 and 45 of the Act 
which provide that where a dispute arises between the strata corporation 
and the unit owner, concerning “any matter", the matter in dispute may 
be referred to arbitration.2/ It is not mandatory that the parties 


attempt to resolve this dispute by arbitration; one or the other can 


26.. -oupra-n. 13. 
27. Section 44(1) supra n. 24. 
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commence an action, and the commencement of an action will bar any 
subsequent arbitration. If there has been no action commenced, the 
arbitration proceedings can be initiated by the strata corporation or 
the unit owner and notice must be given by the grievor to all the 
parties to the reference.*8 Within two weeks of the receipt of this 
notice, the respective parties to the reference must agree upon and 


appoint a single arbitrator.2? 


If the parties cannot agree on an 
arbitrator, each party is given a period of one week from the time the 
initial period has elapsed in which to appoint an arbitrator of his or 
its choice, and the arbitrators so appointed must appoint a third 
arbitrator who will serve as the chairman.29 If the arbitrators are 
unable to come to some agreement as to the appointment of the chairman, 


then the provisions of the Arbitration Act31 apply.22 


By**virtue’ of .*Section:"8(d)i* of) sthesiArbitrationwaAct;ietf othe 
arbitrators fail to appoint a chairman, any party to the reference may 
serve the arbitrators with a written notice to appoint or concur in the 
appointment of a chairman. If an appointment is not made pursuant to 
the notice mentioned in Section 8(d) within seven clear days after such 
notice is served, then, Section 8(e) of the Arbitration Act provides 
that the Court shall, on application by the party who gave the notice, 
appoint a chairman, such chairman having the same power to act in the 
reference and make an award as if he had been appointed by the parties 


or by the arbitrators respectively and with the consent of all parties. 


28. Section 44(1) supra n. 24. 

29. Section 44(2) supra n. 24. 

30. Section 44(3) supra n. 24. 

Sy scpeees eyo urd rt eons ae AS Moa) 

32. Section 45(6) of the Condominium Act, supra n. 24, provides that 
the provisions of the Arbitration Act, supra n. 31 except insofar 
as they relate to the question of two arbitrators appointing a 
chairman, do not apply to arbitration proceedings under the 
Condominium Act. 
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(a) Choosing an Arbitrator 


The choosing of an arbitrator is not considered under the Act as an 
empty formality; and to insure that a qualified, unbiased individual is 
chosen, the Act imposes certain conditions as to a potential candidate. 
Firstly, the individual chosen must have been an owner and occupier of a 
strata lot in another strata development for at least one year.23 
Secondly, such an individual, unless otherwise agreed by the parties to 
the reference, cannot be a unit owner in the strata project which is 


affected by the arbitration proceedings .4 
(b) Arbitration Proceedings 


After a suitable arbitrator or suitable arbitrators have been 
appointed, the reference is heard informally in a convenient place 
within the strata project or any other convenient location. 35 The 
arbitrator or arbitrators will conduct the hearing in the manner that he 
or they feel appropriate under the circumstances and such latitude of 
authority also pertains to the presenting, rebutting and form of 
evidence that is presented throughout the proceedings. 26 In 
rendering the judgment, the arbitrator or arbitrators may make any award 
that he or they feel is just and equitable, and such an award may 
include an order in the nature of a mandatory or prohibitive injunction 
or the payment of damages. >/ To insure that the judgment of the 
arbitrator or arbitrators is complied with, the Act provides that the 
judgment may be entered in the registry of the Court and enforced with 
leave of the Court in the same manner as a judgment or order of that 


Court.28 The judgment of the arbitrator or arbitrators is final and 


33. Section 44(4) supra n. 24. 
34. Section 44(4) supra n. 24. 
35. Section 45(1) supra n. 24. 
36. Section 45(2) supra n. 24. 
$7. Section 45(4) supra n. 24, 
38. Section 45(5) supra n.- 24. 
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binding on the parties and there is no right to an appeal.29since 
the results of the arbitration are as binding as a judgment of the 
Court, a party to an arbitration can gain the same relief as could be 


provided by a Court, with less expense and time involved. 
C. New South Wales 


Although the Ontario and British Columbia condominium Acts provide 
a number of remedies which are important to the unit owner, they have 
yet to achieve the perfection of the New South Wales condominium 


legislation. 


In New South Wales, the legislature has all but eliminated the need 
for judicial intervention in any matter which concerns a dispute between 
a unit owner and the corporation. It did so as a direct consequence of 
the failure of the original Act of 1961 to provide an effective means 
for resolving disputes between the unit owners and the corporation. In 
order to overcome the remedial deficiencies which had plagued the 
original Act, the draftsmen of the 1973 Act introduced an intricate 
remedial structure involving remedies at two levels below the level of 
the Supreme Court, and administered by two functionaries. These 
functionaries were the commissioner, the function and duties of which 
are exercised in an informal manner and the board whose proceedings 


resemble that of a formal Court hearing. 40 


39. There is no right to an appeal provided in the Condominium Act, 
supra n. 24 of Chapter Two. However, as the Arbitration Act, supra 
n. 31 does not apply by virtue of Section 45(6) of the Condominium 
Act, and as by virtue of Section 4(h) of the Arbitration Act "the 
award is final and binding on the parties and the persons claiming 
through them" therefore, providing no right of appeal, it can be 
stated that there is no right to an appeal from an arbitration 
brought pursuant to Sections 44 and 45 of the Condominium Act. 

40, N. J. Moses and R. Tzannes, Strata Titles, supra’ n. 12 at 149 of 


Chapter One. 
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i Commissioner 


The commissioner is appointed by the Governor and under the Act is 


provided a large range of authority. By virtue of Section 104.(3) of 


the Act, the commissioner has the requisite power to order: 


104.(3) 


For the purposes of this division, the commissioner may 
order a body corporate, a managing agent, a proprietor, 
any person having an estate or interest in a lot or an 
occupier of a lot to do, or to refrain from doing, a 
specified act with respect to a strata scheme. 


Further by virtue of Section 105.(1) of the Act, the commissioner has 


the following additional powers: 


105.(1) 


Except in the case of a dispute or complaint to be settled 
or rectified by an order under Division 4, the 
commissioner may, pursuant to an application of a body 
corporate, a managing agent, a proprietor, any person 
having an estate or interest in a lot or an occupier of a 
lot in respect of a strata scheme, make an order for the 
settlement of a dispute, or the rectification of a 
complaint, with respect to the exercise or performance of, 
or the failure to exercise or perform, a power, authority, 
duty or function conferred or imposed by this Act or the 
bylaws in connection with that strata scheme on any person 
entitled to make an application under this section or on 
the chairman's secretary or treasurer of the body 
corporate of the council. 


2a Procedure for Order 


The procedure involved for the obtaining of an order pursuant to 


Sections 104.(3) and 105.(1) of the Act is contained in Section 100 of 


the Act which sets out the steps to be followed. Section 100 reads as 


follows: 


100. (1) 


Application for an order under this part shall be made to 
the commissioner in writing specifying the grounds on 
which it is to be made, shall specify the order sought and 
shall be accompanied by the prescribed fee and the 
prescribed deposit, if any. 
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The commissioner may refer to a board in the application 
made to him for an order under Division 3 if he is of the 
opinion 


(a) that the application raises matters of legal 
complexities; 

(b) that the importance of the subject matter of the 
application or the possibility of the frequent 
recurrence of like applications warrants its reference 
to a board; or 

(c) that for any other reason it should properly be 
referred to a board. 


The commissioner shall refer to a board any application 
made to him for an order under Division 4. 


A board to which, pursuant to this section, the 
commissioner is required or entitled to refer an 
application for an order under this part is the board 
that, in the opinion of the commissioner, is situated 
nearest to the parcel that is subject to the strata scheme 
in respect of which the order is sought. 


Nothing in this section shall be construed as conferring 
on an applicant for an order under Division 3 any right to 
have his application referred to a board. 


a Procedure After Commissioner Receives Application 


After receipt of an application for an order, the commissioner has 


the following authority: 


Toc!) 


After receipt of an application for an order under this 
part, the commissioner 


(a) may require the applicant to provide him with such 
further information in relation to the application as, 
in his opinion, may assist the investigation of the 
application; 

(b) may refuse to proceed with the application until a 
requirement made by him pursuant to paragraph (a) has 
been complied with; 

(c) shall give written notice of the application to the 
body corporate for the strata scheme to which the 
application relates and to any other person, not being 
the applicant, who, in his opinion, would be affected 
if the order sought were made; 
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(d) shall, in a notice referred to in paragraph (c), 
specify the order sought and invite the body corporate 
and any member thereof and any other person whom the 
notice is given to make to him, within a time 
specified in the notice, a written submission in 
respect of the matter to which the application 
relates; 

(e) shall, in a notice referred to in paragraph (c), 

' further specify that any person whom the invitation 
referred to in paragraph (d) is extended will only be 
entitled to appear before any board to which the 
application may be referred if he has made a written 
submission in response to the notice and in that 
submission has stated that he wishes so to appear in 
the event of the application being so referred; 

(f) may make such other investigations with respect to the 
application as he thinks fit, including investigations 
requested by a board, and 

(g) may enter upon any lots subject of the strata scheme 
concerned for the purpose of carrying out any 
investigation with respect to the application at any 
reasonable time on notice given to any occupier of 
that lot and may enter upon the common property. 


Ge Decision of the Commissioner 


Once the written submissions have been received, and all necessary 
investigations completed, the commissioner renders a decision based on 
the information obtained from the submissions and from his 
investigations. In accordance with Section 115 of the Act, the decision 
of the commissioner must be in writing and a copy of the written order 
must be served on the body corporate of the strata scheme concerned, any 
person who has made a written submission and any person who is required 


by the order to do or to refrain from doing a specified act. 
5. Appeal Against Order of the Commissioner 
The applicant for the order, any person who has made written 


submissions to the commissioner, and any person required to do or to 


refrain from doing a specified act may appeal the commissioner's 
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decision to a Strata Titles Board within 21 days of the date upon which 
the order takes effect.41 


6. Procedure for Appeal 


The board prior to the making of an order must conduct a thorough 
investigation of the matter, “without regard to legal forms or 
solemnities”.42 The board may hold a hearing before which the 
parties to the dispute may appear, and in conducting the hearing the 
board is not bound to apply the rules of evidence, whether or not the 
hearing is conducted formally.43 An applicant may appear 
personally, by agent or by legal representatives who may examine 
witnesses and address the board on behalf of the applicant. “4 The 
decision of the board must be in writing and an appeal from such a 
decision lies in the Supreme Court of New South Wales only on a question 


of law.45 
yee Cost of the Proceedings 


On the subject of costs, the general rule is that neither the board 
nor the commissioner may make any awards but the Act does provide an 
exception. The exception to the rule is found in those cases where the 
Court decides that proceedings commenced in Court to enforce any rights 
or remedies could have been brought under the dispute provisions of the 


Act. In such a case, the plaintiff must pay the defendant's costs in 
46 


the amount determined by the Court. By making an award of costs 


41. Section 128.(1) supra n. 11 of Chapter One. 

42. Section 132.(1) supra n. 11 of Chapter One. 

43. Section 132.(2) supra n. 11 of Chapter One. 

44. Section 134.(1) supra n. 11 of Chapter One. 

45. Section 130.(1) supra n. 11 of Chapter One; see also, N. J. Moses 
and R. Tzannes, Strata Titles, supra n. 12 at 168 of Chapter One. 

46. Section 146 supra n. 11 of Chapter One. 
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in such cases possible, the Act provides the necessary incentive for 
individuals to have their disputes resolved according to the dispute 
provisions of the Act rather than by clustering the legal system with 


disputes that do not warrant adjudication by the Courts. 
8. Compliance with the Orders of the Commissioner and the board 


To insure that the orders of the commissioner and the board are 
complied with, the Act stipulates that any person who contravenes such 
orders is liable to a fine of $100.00 and for each day during which the 
order is not obeyed a further $10.00 a day, up to a maximum fine of 
$500.00.47 Prosecutions for a breach of such orders are taken in a 
Court of Petty Sessions before a Stipendiary Magistrate. 48 The 
penalty levied is recoverable as a debt by the person who instigated the 
proceedings for the offence. 49 In addition, any person who 
contravenes an order may be held accountable for the costs of the 


action. 


The single most necessary ingredient of an enabling condominium 
legislation is its ability to provide a workable dispute formula. In 
the New South Wales context, this requirement was absent in the original 
1961 Act and in order to rectify this deficiency, intricate dispute 
provisions were codified in the 1973 Act. Although these dispute 
provisions appear somewhat involved in nature to the normal individual, 
their value in providing relief which is fast and inexpensive far 


outweighs the procedural drawbacks. 


47. Section 142 supra n. 11 of Chapter One. 

48. Section 157 supra n. 11 of Chapter One. 

49. Section 157 supra n. 11 of Chapter One; and see generally N. J. 
Moses and R. Tzannes, Strata Titles, supra n. 12 at 174 of Chapter 
One. 


= 


702 svisoesgl [ieesoose paperntetae 


cougath eft oF guibzovss beviewss watuqatt 
dite seteys Layel add qeireseuio wf et 3 saitex o 
ceived svy gf moktestbet ba Jongg 


peo 


bamoad edo hee reco Lagepaeaes sit io avebsD es 
la! ot = 
vs bainod o@2 hue sanoloniamep @¢3 4o..e78tge sg 
faye aenswad et ie epevdy tak told eotalogise: tah a a 
oft dott gxetsee veh doep 26) ue GO,007¢, tp ond a 93 _ 
o sik? pi tobs od gy oged o 0C.0/8 aatpaya se beyedo 
7 foaAad 3° shag feet 2 ¢OReTO & soa sol ieopeors 
ute p stotsd epolendt, cat) 
| . oljen! odw ceases ott a¢@ ode 6 oa aldeapyenss ar 
niv noeteg oyne ,sekeibbe 6 °*. somite sig) a0) oem 
* afteteoesse bfod ef She asa om 


Siig 2 Me wd abe o*/ @ 


Pet ' p> pie 


i 
» ba bmoabae antidase es 26 2eétbeugst VWissendor? . 2608 elgate 
7 

ToL sxueqer sigenyav & Uh -¥e7qy O42 ytiiide eit .ef 


43 =) t¢seda es Speeetjopet stds .seagnes solal 


e7mot Ta vanais) tah eld? @issev of waht) eee 
ath seeds pots Li wok C3PL eds. of betilbaa, aaa 
viboat [owses edd of oewien pl ber oval Gaiveros Gaagge, 
sqxeni ben 2082 ot dgitv Jajtox gekhiveng (03 


exscedenth [aswheoorg 


- 360 sasqad® no Li on aque Sele 
.on0 teiqad) Jo JT +a oe Pg 
lL .W elietaneg ses bon ya sedge Bo Toa 


um? to @\i an 31 of e2gee »RSlsk? g30yds é 


\ea 


26 


VI. CONCLUSION 


In terms of legislative age, the Alberta Act is still to be 
considered as a relatively recent piece of legislation. With urban 
property at a premium, the condominium form of property ownership has 
only now become an attractive form of home ownership. Many of the 
problems which accompany this form of property ownership have, 
therefore, yet to be experienced and the strengths and weaknesses of the 
Alberta Act have yet to be ascertained. As mentioned previously, the 
Alberta Act was modeled on the 1961 New South Wales precedent and 
although the Alberta Act has yet to be tested, the New South Wales Act 
has undergone a testing process. Through experience, the legislature of 
New South Wales found their condominium Act to be deficient in that it 
failed to provide the essential remedies for the resolution of disputes 
between the unit owner and the corporation. As a result of this 
deficiency, the legislature of New South Wales revised its Act and 
introduced a remedial scheme which would circumvent any further remedial 
deficiency. The dispute provisions which were introduced in the new Act 
have made available to the average condominium owner, an efficient, 
informal and inexpensive vehicle for dispute resolution, thus 
circumventing the need to resort to the Courts for an adjudication of 
the matter in dispute. The New South Wales precedent for dispute 
resolution has been recently adopted by the Ontario legislature? 
and it is submitted that the Alberta legislature should follow Ontario's 
example and enact similar legislation. If the New South Wales 
experience is any indication of the experiences which Albertans will 
face, such legislation will be a necessity if the condominium concept is 


to survive as a viable form of property ownership in Alberta. 


50. Sections 56 and 57 of the Ontario condominium Act supra n. 19. 
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CHAPTER III 
THE VOTING RIGHTS AND BYLAWS IN A CONDOMINIUM PROJECT 


I. INTRODUCTION 


In Alberta, every condominium project is regulated by bylaws made 
by the corporation. These bylaws provide for the control, management, 
administration, use and enjoyment of the units and of the common 
property. In the interval between the registration of a condominium 
plan and the making of such bylaws, the corporation is governed by the 


1 in providing these bylaws the 


bylaws set out in Appendix I of the Act. 
legislature has attempted to provide a maximum amount of freedom to the 
unit owners while ensuring a minimum amount of interference with the 
rights of each other. These bylaws however are merely exemplary of a 
basic set of bylaws and it is therefore impossible for them to 


accommodate all the various forms of condominium projects. 


When a condominium project is brought into being, the terms and 
covenants contained in the bylaws cannot always be correctly determined 
and at a later date, a revision of the governing structure of the 
project may be required. Accordingly, in order to meet the present 
needs of the project's membership, the legislature has provided the unit 
owners with the requisite power to effect a change in the bylaws. By 
virtue of Section 26(2) of the Act it is possible for any bylaw to be 
amended, repealed or replaced by a special resolution passed or signed 
by not less than 75% of all persons entitled to exercise the powers of 
voting and representing not less than 75% of the total unit factors for 


all thesunits. 


That the bylaws can be changed and, more particularly, changed in 


the manner set out in Section 26(2) creates a number of problems. 


Ls Section 27, supra n. 1 of Chapter One. 
2 R.C.B. Risk, “Condominiums in Canada" (1968) 18 U of T'L.J. 1 at 
39. 
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First, as has been noted in Chapter Two, 2 the one most affected by a 
change in the bylaws - an owner in residence - will not have a vote if 
his unit is subject to a registered mortgage and if the mortgagee is 
present personally or by proxy. Second, unit owners who bought when 
certain bylaws were in effect and who do not approve of a change may be 
forced into accepting a change if a special resolution is passed. In 
terms of remedying these problems, the Alberta Act is deficient in that 
it fails to provide the viable means for redress; and it is this 


omission which is the subject of this Chapter. 
II. THE VOTING RIGHTS 


Under the scheme of voting contained in the Act, there can only be 
one vote cast per unit* and as both the mortgagee and the unit owner 
have a vested interest in the mortgaged property, it must be determined 
which of the two has the right to exercise the vote. In recognition of 
the fact that the lending institutions have, "...a general interest in 
the preservation of the property and efficiency, integrity and stability 
of the management..."> of a project, the legislature has opted to give 


to the mortgagee first in priority the right to vote. 


It must be noted that, by conferring the right to vote on the 
mortgagee first in priority, the legislature has failed to recognize the 
interests of unit owners and second mortgagees whose respective or 


combined interests may be greater than that of the first mortgagee. 


Fortunately for those unit owners who have their condominium 
interests mortgaged, the various mortgage companies in Alberta who hold 
first mortgages on such property have proven apathetic in exercising 


their right to vote and in practise it is the unit owner who often gets 


oe See pages 6-7 of Chapter Two. 
4. Section 21, supra n. 1 of Chapter One. 
52 R.C.B. Risk, “Condominiums in Canada", supra n. 2 at 69. 
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the right to vote by mere default. However, it is conceivable that if 
such an apathetic attitude were to change, and if such voting rights 
were exercised, a mortgage company which financed an entire project 
could enact bylaws that were wholly in its interest and contrary to the 
interests of the majority of the unit owners. In such a situation, the 


aggrieved unit owners would have no recourse or remedy under the Act. 


The legislature of the Province of British Columbia recognized this 
possibility when it enacted Section 72(6) of the Act. This provision 
reads as follows: 

72(6) Where, under section 18, a mortgagee has acquired the voting 
rights of 51% or more of the owners, or one person owns 514% 
or more of the strata lots and their voting rights, the 
exercise of those voting rights in an oppressive or 
unconscionable manner may be enjoined by the Court on an 
application of a majority of the owners affected. 

If the British Columbia provision is any indication of what steps must 
be taken in Alberta to circumvent the problems associated with mortgage 
financing in the condominium area, then Section 72(6) of The British 


Columbia Act may serve as a valuable precedent to the Alberta 


legislature when it decides to enact similar protective legislation. 


III. AMENDING THE BYLAWS 


As condominium living necessitates that individuals who are 
diversified in their aesthetic and social values dwell in close 
proximity, it is therefore inevitable that a conflict of interest may 
exist within the group of owners. To prevent such a conflict, the 
governing policy is that the decision of the majority group overrule 
that of the minority. Although the majority standard may represent a 
reasonable approach to the task of governing a condominium project, it 


has its disadvantages. 
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As all the unit owners in a condominium project are governed by the 
rule of the majority, if the majority is large enough, it can through 
the bylaws virtually dictate to the minority the terms upon which the 
project shall be operated. In such a situation, provided the bylaws 
were properly enacted, an aggrieved unit owner would have no right to 
seek redress under the Act. The only protection afforded a member of 
the minority are that a bylaw be enacted in accordance with the 
procedural requirements of the Act and be within the governing 


6 If a bylaw meets these prerequisites, 


competence of the corporation. 
the traditional attitude of the Courts has been to adhere to the wishes 


of the majority ./ 
IV. IMPROPERLY ENACTED BYLAWS 


All bylaws in order to be valid must be properly enacted. They can 
be challenged if the proper procedure is not followed, if they do not 
obtain the required support, and if they exceed the powers of the 
corporation. The powers of the corporation are limited to making 
provisions for the regulation of the use of the unit and common 
property. They do not extend to taking that property nor do they extend 
to making regulations that are of no conceivable value to the majority 
and of considerable harm to one or more individuals. An illustrative 
example of a case in which the majority improperly enacted a bylaw which 
did not comply with the technical requirements of the enabling 
legislation and which effected a taking of the common property is found 


in Grimes v. Moreland.8 


6. “Symposium on Condominiums” (1974) 48 St. John's Law Review 1 at 
1135; see also, D. J. Pavlich, The Strata Titles Act, supra n. 10 
Chapter One at 9/7. 

7. Supra n. 6 at 1135 and cases cited thereat. 

8. (197-4) 822) NAESC2d) 699. 
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In that case, several condominium unit owners desired to erect 
fences and install air conditioning compressors on the common area. To 
validate this conduct, the members of the condominium project amended 
the condominium documents by a 76% vote. The only requirement contained 
in the amendment was that an individual must first obtain the consent of 
the board of directors prior to the erecting or installing of a fence or 
compressor. Certain of the unit owners obtained the necessary consent 
of the board and began to build fences and install compressors on the 
common area. Although the majority of the unit owners had favoured the 
amendment, one unit owner objected to the construction of the fences and 
the installing of the compressors on the basis that the placing of such 


fences and compressors was a taking of the common area property. 


If the placing of the fences and compressors constitued a “taking” 
as opposed to a mere use of the common area property, such action could 
only have been authorized by a unanimous resolution, approving an 
amendment to the association's declaration. In deciding for the 
aggrieved unit owner, the Court held: 

"As erecting fixed objects on common areas does constitute 
a taking of property the subject of the undivided interest 
of all unit owners, it is proper to require unanimous 
approval of such a change. To do otherwise would allow 
unit owners in control of 76% of the voting power to take 


common area from those with 24% of the voting power 
through amendment of the declaration."9 


In the case of Re York Condominium Corp. No. 42 and Melanson, 10 the 
Court was faced with a similar situation, but in the York case the 


majority had improperly enacted a bylaw the subject matter of which was 


9. Supra’ n. 3 at 7/03. 
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oppressive to a unit owner and was beyond the corporation's power. The 
facts were that by virtue of Section 10(1)(b) of the Act, a corporation 
could enact bylaws “governing the use of units or any of them for the 
purpose of preventing unreasonable interference with the use and 
enjoyment of the common elements and other units”. Pursuant to this 
provision, the plaintiff corporation enacted by a majority decision, a 
bylaw which stipulated that “no animal shall be allowed upon or kept in 
or about the property”. The defendant who was the owner of one of the 
units was directed by the corporation to remove his dog from the 


condominium complex. 


In deciding that the bylaw was ultra vires the power of the 
corporation, Howland, J.A. stated: 

"The owners of 66 2/3% or more of the common elements may 
wish to pass a bylaw to protect themselves against 
unreasonable interference by way of vicious, malodorous, 
dirty or noisy animals, or pollution of the common 
elements. However, the prohibitive paragraph in question 
goes far beyond the limited powers in s. 10(1)(b) to 
govern the use of units and would have the effect of 
prohibiting animals in or about the units which could not 
be the cause of unreasonable interference. In my view the 
prohibitive paragraph in question, in so far as it governs 
the use of units, is beyond the powers of the 
corporation." 


In Alberta, if a unit owner feels that a bylaw was improperly 
enacted, he has one of two courses of action available under the Act, 
depending upon what interest in the project was affected. If the bylaw 
refers solely to the common property, the aggrieved unit owner can 
invoke Section 20(3)(b) of the Act and seek injunctive relief against 
the corporation. If the bylaw refers to the unit property or the unit 
and the common property, however, the aggrieved unit owner may rely on 
or invoke Section 29 of the Act and require the corporation to prove 


that the bylaw was properly enacted. 


tie Supcasne, 10. at. 123, 
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The provisions of Section 29 are as follows: 


ZIG) 


(2) 


(3) 


(4) 


(3) 


(6) 


If an owner, tenant or other person residing in a 
residential unit contravenes a bylaw, the corporation may 
take proceedings under Part 4 of the Provincial Court Act to 
recover from the owner or tenant or both a penalty of not 
more than $200 in respect of that contravention. 


In an action under subsection (1), the corporation must 
establish to the satisfaction of the provincial judge 
hearing the matter that 


(a) the by-law was properly enacted, and 


(b) the by-law was contravened by the owner, tenant or 
other person residing in the residential unit. 


On hearing the matter, the provincial judge may 


(a) give judgment against the defendant in the amount being 
sued for or any lesser amount as appears proper in the 
circumstances, or 


(b) dismiss the action, 


and make an award as to costs as appears proper in the 
curcumstances. 


A corporation may not commence an action under this section 
unless it is authorized by bylaw to do so. 


For the purposes of subsection (2)(a), a copy of a bylaw 
that is certified by the Registrar as being a true copy of 
the bylaw filed at the Land Titles Office is prima facie 
proof 


(a) of the contents of the bylaw, and 

(b) that the bylaw was properly enacted. 

The commencement of an action against a person under this 
section does not restrict, limit or derogate from a remedy 


that an owner or the corporation may have against that 
person. 


Section 29 is concerned with the enforcement of the bylaws and for 


a unit owner to take advantage of this Section he merely has to ignore 


the bylaw. 


If the corporation takes action under Section 29 as a- 
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preliminary requirement to the obtaining of a judgment, “the corporation 
must establish to the satisfaction of the provincial judge hearing the 
matter that the bylaw was properly enacted”. By virtue of Section 
29(5)(b) of the Act, “a copy of a bylaw that is certified by the 
Registrar as being a true copy of the bylaw filed at the Land Titles 
Office is prima facie proof that the bylaw was properly enacted." To 
rebut this presumption, the unit owner would have to adduce evidence 
which would prove that although the subject bylaw had been properly 
registered, it had been improperly enacted for one of the previously 


mentioned reasons. 
V. UNREASONABLE OR OPPRESIVE BYLAWS 


Although a bylaw may fulfill the legal requirements, it still may 
be considered as being unreasonable or oppressive to a minority of the 
unit owners. Presently in Alberta, the Act does not require that a 
bylaw be reasonable or unoppressive and it is yet to be determined 
whether the Courts will read into the statute a standard of 


reasonableness. In certain jurisdictions, such a standard is required. 
A. United States 


In some of the American states, the Courts in certain jurisdictions 
have held that a bylaw has to be reasonable if it is to be 
enforceable. /2 In the case of Hidden Harbour Estates, Inc. v. Norman, +3 


Downey, J. stated the attitude of the Court as follows: 


"Certainly, the association is not at liberty to adopt 
arbitrary or capricious rules bearing no relationship to 
the health, happiness and enjoyment of life of the various 
unit owners. On the contrary, we believe the test is 
reasonableness. If a rule is reasonable the association 


12. See generally, V. Henderson, “Community Living Condominium Style: 
Bed of Roses or Bed of Thorns?” (1979), 6 U.W.L.A. Law Rev. 121. 
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can adopt it, if not, it cannot...Of course this means 
that each case must be considered upon the peculiar facts 
and circumstances thereto appertaining." 


Be Ontario 


There is an express requirement of reasonableness in the Ontario 
Act. Section 28(4) of the Act stipulates that, “the bylaws shall be 
reasonable and consistent with this Act and the declaration”. 
Unfortunately, the Ontario Courts have yet to determine what form of 
bylaw would be considered as being unreasonable but as the majority of 
the judicial pronouncements on the subject of the condominium concept 
are American and as the Ontario Courts have in the past cited American 
cases as authorities for the resolution of legal problems which concern 
the condominium concept, it is suggested that the Ontario Courts will 


adopt the American test as to reasonableness.!9 
Cc. British Columbia 


In British Columbia, the legislature has not statutorily entrenched 
within its condominium legislation a term that the bylaws be reasonable. 
However, it has provided the means for preserving the rights of the 
minority from unwarranted acts of oppression by the majority. Under the 
British Columbia Act, if a unit owner is being unduly oppressed by 
either the corporation, the board, the owners, or a class of owners, 
such an individual can seek judicial redress under Sections 42 and 43 of 
the Act. Sections 42 and 43 read as follows: 


42 An owner may refer to arbitration or may apply to the court to 
prevent or remedy a matter where he alleges 


(a) the affairs of the strata corporation are being conducted, 
or the powers of the corporation or strata council are 


142, Supragn.)t3eat,182< 
15. Supra n. 10 at 123 where Howland J. A. quotes American case law as 
authoritive of the nature of the condominium concept. 
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being exercised, in a manner oppressive to one or more 
owners, including himself; or 


(b) that some act of the strata corporation has been done, or 
is threatened, or that some resolution of the owners or a 
class of owners has been passed or is proposed that is 
unfairly prejudicial to one or more owners, including 
himself. 


43 On an application to court under section 42, the court may make 
the interim or final order it considers appropriate, and, 
without limiting the generality of that power, may 


(a) direct or prohibit an act of council or vary a transaction 
or resolution, and 


(b) regulate the conduct of the corporation's future affairs. 


The remedies provided by Sections 42 and 43 can only be resorted to 
by an aggrieved unit owner if the conduct alleged is “oppressive” or 
“unfairly prejudicial”. Unfortunately, the Act does not define what 
form of conduct would constitute a valid reason for the judicial 
intervention of the Court and there have been no cases on these Sections 
before the Courts of British Columbia. However, Section 42 has its 
counter part in Section 221 of The British Columbia Companies Act 16 
which, aside from the terminology employed, is identical to Section 42. 
Section 221 has undergone such judicial clarification. In the case of 
Diligenti v. RWMD Operations Kelowna Ltd.,}/ the Court had an 
Opportunity to consider the definition and application of the phrases 
“oppressive” and "unfairly prejudicial" as those phrases are used in 
Section 221. In the Diligenti case, Fulton J., held that “prejudicial” 
means “detrimental or damaging” and cited the Oxford dictionary as 
authority for such definition.18 Further, he concluded that the 
dictionary definition supported his “instinctive reactions that what is 
unjust and inequitable is also unfairly prejudicial."19 In ascribing a 


definition to the meaning of “oppressive”, Fulton J. chose to follow the 


lo.) S¥B.Gr 19733"c.*ts. 
17. KES OVP? BeECHI RY 30" 
18. Sepratns.|7°at*46. 
19. Supra n. 17 at 45-46. 


of 


sine vO sao OF sv ineetgge 


‘say 


ro ,aneb geed est ho Liasogson, eiaTse “a te: 
e to stanwo of3 Jo ootsuioes) Smut deft 30 , bess 


of itndd bsegaqctq at tO becmag asad sad eienwo | o Bre: 
gntbuloat ,e%eowo sion So See GF deiolbetetq. a 


& 
‘ 


fa : 7 } - ’ 
stam yao Paved 9A7 45 ry noljosa tebot Ytaves G2 ad wir ee 194 “s a 
-oistiqortggs «& ~shtoues 2 -Tehto ieg!t 4° & al ~ 
; 7 é ab a o) < 7 be ? % 
Yas ,2SW6q 2 adj oO 4 fiszessg oi an + . 


oitseecest # wrev yo Liogute Fa Joe ge 130 lhoRg Pig doeirlh 8) 
nue ,oohsaloess TO 
. Bir 

‘te stujul e'sotievoqzes eft Io Jaukned G8? SIRREgeE” 
» Fb hue $2 anntese® gf hebivetg gas 
3H 7 é ‘soslia SEE tii): ‘Ss 21 Waaee dinaw, : 
ie _ 
tart ntieh Jon @a0h FGA od vfessna2Tohee »" falokbel wig) Ye. 


oF cee 
isiolbu ars % noeset bilavy « soeetseaos Siow: . t9ube00, , i 
ay f nie aes of Be ée 0 coed sven a 7#A3 brs p2yod ais to ol: 


2 


28 fo etqeed a " 


Lo¢ 


ia aie | ji Svawror) Sie aioe A! od. 40 


J i 
oot? gidmufc? datatuS off te 18% eekiosg oes a8q. bi 
oneb> at  ,Bevoltors yo0lan hts? att wos wa 
aaa od? & ssyYbsade Letothe, stoee og tenee eae 14 | 
be yuo) as , 8G. siete’ enoliaxedy. Ma av Aanagt 


ie? 
‘c& 


: 
>? 


ey 


a EE em ee seme am i 


tHe ed Wy Oe p, cot lags han mo baton 3 Sad gs isb! an0o ‘oF. : ~ 4 

t2 ' ene ye azeds ar 7 is E> ih Ul S| ¢izisiee bea “ay. eB 
arc. rT jada &laod tL cesiet sees tinegkicd odt al Ieee 
L&eo ares) ‘ A ahs le , aSERZL EAS ; 4 4 
os vrnmpelsat&® BeeteO eft Besia bas grignameb %0 Igjesntvaab" a 


ps 2 ; 
ak 44 ; hil oon ah ,t28 04 Bt . nol 9 te biok dove 363, aon 0. 
- 7 oe - 


dw tect epciteesy evidseigeet” ett besseqgen melahetien 


et. coon 
= poidienes ot ©4" Leletbukerqg yisiatoe osie a) eitatieperr bus 9 
B oA 
uijfd wolfe? of gueds .t sonia ,“evlesenqge” te golunee O82 oF Re 


By 


dictionary definition of "oppressive" which had been adopted by Visount 
Simonds in the case of Scottish Co-operative Wholesales Society v. 


Meyer, 29 where it was held to mean, “burdensome, harsh and wrongful” .21 


As the remedial provisions contained in Section 42 and Section 221 
are similar, the judicial analysis of Section 221 in the Diligenti 
decision is relevant for the purpose of understanding the meaning of 
Section 42. Firstly, the oppressive and unfair prejudice must affect 
the rights and interests of the applicant qua unit owner and not his 
rights and interests qua office holder in the strata corporation or as a 
member of the council.22 Secondly, under Section 221(1)(a)(Section 
42)(a)), the phrase “the affairs...are being conducted" would seem to 
refer to conduct of a continuous nature.@3 Thirdly, Section 221(1)(b) 
(Section 42)(b)) merely states “some conduct" and therefore an isolated 
act would also qualify the bringing of an application under this 
Section.24 In the event that a case does arise concerning the proper 
interpretation of the remedies provided in Sections 42 and 43 it is 
suggested that the matter will be resolved in accordance with the 


guidelines laid down by Fulton, J. in the Diligenti decision. 
D. New South Wales 


Although the Ontario and British Columbia Acts are more protective 
of the rights of the minority than is the Alberta Act, their respective 
remedial provisions are insufficient as they are either restricted in 


their protection or they necessitate the intervention of the Courts. In 


20. (1958) 3 All E.R. 66. 

Quer supra ne 20 aL o42. 

27 mUDE Amit) at, 46. 

23. Supra n. 17 at 44. 

24. See D. J. Pavlich, The Strata Titles Act supra n. 10 of Chapter 
One at 146-147 for an analysis of the Diligenti decision which has 
provided guidance in this writing; see also, the comment on the 
Diligenti case by B. Slutsky in (1977) 11 U.B.C. Law Review 326. 
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contrast the legislature of New South Wales has foreseen the possibility 

of such problems arising and has consequently made adequate provision in 

its Act. This all inclusive remedy is contained in Section 120 of the 
Act which reads as follows: 

120(1) Where pursuant to an application by any person entitled to 

vote at a meeting of the body corporate (including both a 

first mortgagee and a mortgagor of a lot) for an order under 

this section, the Board considers that, having regard to the 

interest of all the proprietors in the use and enjoyment of 

their lots or the common property, an amendment or repeal of 

a bylaw or addition of the new bylaw should not have been 

made or effected, the Board may order that the amendment be 


revoked, that the repealed bylaw revived or that the 
additional bylaw repealed. 


ee Procedure Under Section 120 


As a prerequisite to the obtaining of an order under Section 120, 
an aggrieved unit owner would have to first make a written application 
to the commissioner, specifying the grounds upon which the order sought 
is made and the nature of the order.25 The role of the commissioner in 
such an application is to act as a liason between the applicant and the 
board. In such a capacity, the commissioner has no authority to 
adjudicate on the matter as he is bound to refer the application 
immediately to the board without any prior determination.26 inaies 
judgment, the board can overrule any majority decision which has the 
effect of amending or repealing a bylaw or the addition of a new bylaw 
but it does not have the requisite authority to compel a body corporate 
to enact a particular bylaw. 2/ If the order sought is granted, it will, 
when recorded under Section 141 of the Act, have the same effect as if 
its terms were a bylaw and it is only subject to an order with respect 


thereto that is made by a superior Court .28 


25. Section 100.(1) supra n. 11 of Chapter One. 

26. Section 100.(3) supra n. 11 of Chapter One. 

27. N. J. Moses and R. Tzannes, Strata Titles, supra n. 13 of Chapter 
One at 162. 

28. Section 120(2) supra n. 11 of Chapter Two. 
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Ze Effectiveness of Section 120 


In terms of remedial efficiency, Section 120 of The New South Wales 
Act, is an effective and informal medium through which an aggrieved unit 
owner may challenge a decision of the majority. This legislative 
success is a result of the following factors: (1) the right of review is 
not restricted in its remedial scope to majority decisions which are 
without legal justification, are unreasonable or oppressive to the 
rights of a unit owner; (2) the relief provided can be obtained by a 
unit owner without the need for judicial recourse and its attendant 
expense and formality; and (3) such relief is as binding on all parties 


concerned, as if it were an order of the Court. 


For these reasons, the New South Wales remedial procedure and not 
those of Alberta, Ontario, or British Columbia is to be considered as 
the more sensible approach in remedying the problems which are 
associated with the condominium form of living and its accompanying 
governing policy of majority rule. It is submitted that the Alberta 
legislature review the New South Wales legislation as a possible means 
of resolving the deficiencies which currently exist under the Alberta 


Act. 


VI. CONCLUSION 


To ensure that the rights of a unit owner in a condominium project 
are not unjustly impaired by the holders of a majority of the voting 
rights, it is essential that any enabling condominium legislation 
contain the necessary provisions to ensure representation and protection 
of a unit owner's interest in the project. In providing this 
representation and protection, the Alberta Act is deficient as its 
provisions would appear to favour the interests of the mortgagee and the 


majority. In order to resolve these problems it is submitted that the 
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Act be revised as previously suggested so as to specifically provide a 
unit owner with a voice in the decision making process of a project and 


with the right and means for challenging a majority decision. 
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CHAPTER IV 
TORTIOUS LIABILITY IN A CONDOMINIUM PROJECT 


I. INTRODUCTION 


When one reviews the provisions of the Alberta condominium Act, it 
is easily discovered that the legislative draftsmen did not address 
their minds to the area of tort liability in a condominium setting. As 
a result of this inadvertance, the Act fails to provide the necessary 
guidance in resolving the problems associated with tort liability in a 
condominium project. In this Chapter, an endeavor will be made to point 


out these problems and, where possible, to suggest solutions for them. 


II. EXAMPLES OF TORT LIABILITY 


The unit owner like any other owner of a detached residence may be 
liable for torts occassioned in relation to the unit property. However, 
unlike the conventional owner, the unit owner as a proportionate owner 
of the common property is also burdened with a possible liability for 
torts occasioned in relation to the common property. As a result of 
this dual ownership the unit owner exposes himself to a number of forms 
of tortious liability. One writer has identified a partial list as 
follows: 


"1. Failure to maintain common elements and appliances - for 
example, halls, elevators, and boilers; 


2. Negligence of maintenance personnel; 


3. Failure to keep workmen's compensation in effect on project 
employees; 


4. Failure to supervise pools, playgrounds, and similar areas 
where children congregate; 


5. Violation of statutory duties, such as multiple dwelling laws, 
building codes, and fire department regulations; 
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6. Trespass or forcible entry and detainer, where a unit owner (or 
his lessee) is wrongfully disturbed or dislodged; 


7. Automobile accidents involving vehicles owned by the 
condominium; 


8. Products liability, where food, beverages, or detergents are 
dispensed by vending machines; 


9. Injuries suffered in a garage, restaurant, recreation roon, 
health club, or other facility operated by the group; 


10. Miscellaneous exposures, such as nuisance, dangerous 
instrumentalities, non-delegable duties, subrogation, and 
indemnity agreements." 


As the above list illustrates, the possible sources of tort 
liability may vary, however, due to the existence of the common 
property, the major area to which all of the above are related is that 
of occupiers' liability. Occupiers' liability in Alberta is governed 
by the provisions of the Occupiers' Liability Act .3 


III. OCCUPIERS' LIABILITY 


An occupier under the Occupiers' Liability Act is defined as 


being: 
l(c) “occupier” means 
(i) a person who is in physical possession of premises, or 


(ii) a person who has responsibility for, and control over, 
the condition of premises, the activities conducted on 
those premises and the persons allowed to enter those 
premises, 


and for the purposes of this Act, there may be more than one 
occupier of the same premises; 


l. P. Rohan, “Perfecting the Condominium as a Housing Tool: 
Innovations in Tort Liability and Insurance” (1967) 32 Law and 
Contemporary Problems 308 at 308. 

2. D. J. Pavlich, The Strata Titles Act, supra n. 10 of Chapter One at 
71; 

oe Reon Ae 1980, Ce 0-3. 
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In a condominium situation involving occupiers' liability, a 
determination of who the occupier of the common property is and, 
consequently, of who owes the duty of care is very difficult. As one 
writer states: 

"For example, who is liable and for how much, if a delivery boy 

intending to make a delivery to an owner, on the tenth floor and to 


call on a daughter of the owner on the forth floor trips on a loose 
tile in the entrance hall and is injured?"4 


In the majority of cases, the role of occupier would be filled by 
all the unit owners or the corporation. In accordance with the 
Statutory definition of “occupier” the unit owners would qualify as 
occupiers as they have the physical possession of the property; and the 
corporation, as it has the responsibility for the management and control 


of the property. 


In addition to the unit owners and the corporation, the statutory 
definition of “occupier” would apply equally to any individual who is 
given the power by the unit owner to control the conditions of the unit 
property. These same individuals are the occupiers of the common 
property provided that the power of control includes the unit owner's 
share in the common property. Examples of this would be where a unit 
owner has leased his unit and the lease included the unit owner lessor's 
share in the common property, or where a mortgagee has foreclosed on his 


mortgage and taken possession of the premises. 


Who is the occupier is clear; what is not made clear by either the 
Condominium Property Act or the Occupiers' Liability Act is (1) what is 
the nature of the liability of each and all of the various individuals 
who can be occupiers, and (2) what is the extent to which the unit 


owner's unit can be placed in jeopardy if a judgment is obtained? 


4. R. C. B. Risk, “Condominiums in Canada", supra n. 2 of Chapter 
Three at 38. 
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IV. NATURE OF THE LIABILITY 
A. The General Rule 


Certain authors are of the opinion that in the absence of 
legislation to the contrary each unit owner is jointly and severally 
liable for tort claims arising from incidents occasioned in relation to 


the common property. 


In accordance with this opinion, a plaintiff 
would have the discretion to commence his tort action against all the 
unit owners, one specific unit owner or, as is the case in Alberta where 
a body corporate has been created by the legislature, against the 


condominium corporation.® 


At this juncture, the question to be answered is whether the 
legislature has altered the general rule of joint and several liability? 
In this respect, it would appear that the Occupiers' Liability Act 
favours the general rule, in that by allowing for more than one 
occupier, each unit owner as an occupier of the common property could be 
named as a party defendant and accordingly, the liability of the unit 
owners would be joint and several. As the Occupiers' Liability Act does 
not restrict a plaintiff in the naming of a defendant, any restriction 
imposed in alteration of the general rule, would have to be contained in 


the Condominium Property Act. 
B. The Condominium Property Act 


Under the Condominium Property Act there are no _ mandatory 
provisions which expressly dictate which party or parties shall be named 


as defendants in an action relating to occupiers' liability or, more 


5. A. Rosenberg, Condominium in Canada, supra n. 6 of Chapter One at 
13. 

6. A, wf. sRath, .P..J «Grimes, sJe.b «Moore, StratasTitles, (1962), at 
36. 
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generally, in any tort action which relates to the common property. 
However, in light of the provisions which do deal with the procedure for 
the naming of a defendant and which do refer to the nature of the unit 
owner's liability, it may be argued that a statutory alteration of the 


general rule has been effected by the legislature. 


Under the Act, the only provision which does provide some form of 
procedural guidance for the naming of a party defendant in a tort action 


which relates to the common property is Section 20(3)(b). 
Ls Section 20(3)(b) 


Section 20(3)(b) provides that without limitation to the 
Condominium Property Act or any other legislation, the corporation may 
be sued in respect of any matter connected with the parcel for which the 


owners are jointly liable. 


As the unit owners could never by held jointly liable in respect to 


matters which relate solely to the individual unit property, / 


the joint 
liability must be with reference to the condominium project as a whole, 


or the common property where a common liability does exist .8 


Although Section 20(3)(b) is of assistance, the language employed 
does not clarify the position of the corporation and the unit owners in 
relation to liability for tortious incidents occasioned on the common 
property. As one writer states: 


"It is difficult to determine from the language of the Section 
whether the words ‘for which the owners are jointly liable’ are 


7. P. Rohan, “Perfecting the Condominium as a Housing Tool: 
Innovations in Tort Liability and Insurance” supra n. 1 at 308- 
309. 


8. AEP. "Rath, Pov J. *Crimes;* J." Eb. Moore,stracaslities, supra, no. 6 
at 36. 
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intended to qualify the rights of the corporation or whether these 
words imply that the owners are jointly liable with the corporation 
for such judgments."? 


In reply to this query, it is suggested that a possible 
interpretation of the proper application of Section 20(3)(b) is as 


follows: 


(1) By the use of the word “may”, the provision under Section 
25(2)(c) of the Interpretation Act , 10 is to be “construed as 
permissive and empowering.” If the word “shall” was used, the 
provision would be “construed as imperative" under Section 
25(2)(e) of the Interpretation Act. As the provision is not 
imperative, the liablity of the unit owners is not removed and 
an action could be commenced against them either jointly or 
severally or in their corporate capacity. The provision can 
therefore be assumed as merely qualifying the right to sue the 
corporation. 


(2) The words “for which the unit owners are jointly liable” are 
merely descriptive of the property for which the unit owners 
are jointly liable. 


(3) As the corporation is a separate and distinct legal entity 
apart from the unit owners, its liability is separate and a 
judgment against the corporation could not be considered as 
constituting a judgment against the unit owners. Accordingly, 
the unit owners could never be held jointly liable with the 
corporation in an action commenced by way of Section 
20(3)(b) 11 


2. Other Sections and Nature and Extent of Liability 


Because the Alberta Courts have yet to interpret Section 20(3)(b), 
it cannot be conclusively stated that the legislature has effected a 
statutory alteration of the general rule. However, from certain 


provisions in the Act which refer to the nature and extent of the unit 


9. A. Rosenberg, Condominium in Canada, supra n. 6 of Chapter One at 
em 

10. Supra n. 2 of Chapter Two. 

11. A. Rosenberg, Condominium in Canada, supra n. 6 at 8-5; see also, 
AsBsRaths< Ps4J.1 Grimes,.Jst.bea Moore, strata Titles, supra’ n. 6 at 
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owner's liability, it can be inferred that this question may be answered 
in the affirmative. In this respect, Section 5 of the Act has the 
effect of limiting the personal liability of the unit owners to such a 
degree that one particular unit owner could never be held solely 
accountable for a judgment which relates to the common property. 
Section 5 reads as follows: 
5 Except to the extent that an interest endorsed on a certificate 
of title relates to that particular unit, the owner of the unit 


is only liable in respect of that interest in proportion to the 
unit factor for his unit. 


In light of this provision, a plaintiff, would be forced into 
Suing all the unit owners, in order that the judgment would be totally 
satisfied. Such limitation may deter a plaintiff from singling out one 
specific unit owner. Accordingly, it may be inferred that’ the 
legislature intended to alter the general rule to the extent that the 
unit owner's personal liability would be joint but not several. In 
furtherance of this proposition, the nature of the liability of the unit 
owners vis-a-vis the common property is expressly stated in Section 
20(3)(b) as “jointly liable". By the employment of this language, it 
may be argued that if the legislature intended to hold the unit owners 
jointly and severally liable, it could have easily stated so and in this 
respect, in Section 31(2) of the Act, the legislature has expressly 


defined the liability of the parties as "joint and several”. 


Again, however, neither of the above referred to provisions have 
been judicially considered by the Alberta Courts and owing to this lack 
of judicial interpretation, it is still open to debate as to whether or 
not the general rule has been altered by the legislature. Lots 
therefore suggested that until such times as there is legislative or 
judicial clarification, a plaintiff in an action concerning the common 
property would be well advised to commence the action against all the 


unit owners individually and collectively as the corporation. 
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V. THE EXTENT OF THE LIABILITY AND 
THE SATISFACTION OF A JUDGMENT 


Assuming that the general rule of joint and several liability is 
still applicable, an action involving tortious injury sustained in 
relation to the common property could be maintained against one specific 


unit owner, all the unit owners or the corporation. 
A. The Unit Owners 


In the event that a plaintiff were to proceed solely against one 
specific unit owner, the full satisfaction of his judgment might be 
hampered by Section 5 of the Act. As mentioned previously, Section 5 
limits a unit owner's liability to an amount which is “in proportion to 
Enemunrt  taclors for Dis Units. In view of Section 5, a judgment 
creditor could never obtain full satisfaction of a judgment by 
proceeding against one specific unit owner. However, if the action were 
brought against all the unit owners, Section 5 would not prove to be a 
bar to a full recovery of a judgment. In this sense, a judgment could 
be satisfied by the traditional means of seizure of chattels and 
garnishment proceedings, to the full extent that each unit owner is 
personally liable. If these methods were not sufficient to satisfy the 
judgment, the judgment creditor could obtain a Writ of Nulla Bona and 
proceed further to satisfy his judgment by execution against the real 


property of all the unit owners. 


From the viewpoint of the judgment creditor, execution proceedings 
against the individual unit owners might prove to be a viable method of 
satisfying the judgment but from the unit owner's standpoint such 
proceedings may create problems. The problems associated with such 
proceedings stem from the fact that the Writ of Execution will represent 


the full amount of the judgment and not a proportion of the judgment. 
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Given this fact, what is the position of a unit owner who has the 
necessary funds to pay his proportionate share of the judgment? If a 
unit owner wished to clear his title from an encumbering Writ, could he 
obtain a partial discharge of the Writ by merely paying his 
proportionate share into Court? Conversely, would a judgment creditor 
be within his rights to refuse a proportionate payment and demand the 


full amount of the judgment? 


The above questions are not answered by the Condominium Property 
Act but certain provisions in the Execution Creditors Act!2 and the Land 
Titles Acti3 may be of assistance. In this respect, Section 28 of the 


Execution Creditors Act reads as follows: 
28. If (a) an execution creditor 


@) receives any money on account of an execution 
debt, 


(ii) receives anything by way of satisfaction, either 
wholly or in part of an execution debt, or 


(iii) enters into an agreement whereby proceedings under 
a Writ of Execution are to be stayed or suspended, 
or 


(b) an order is made staying the execution, 


the execution creditor shall immediately thereafter deliver to 
each Sheriff to whom the Writ of Execution has been delivered a 
notice in writing setting out with particularity each payment, 
satisfaction, or agreement or a certified copy of each order, 
as the case may be. 


Further, Section 123 of the Land Titles Act provides that: 


123. On the satisfaction or withdrawal from his hands of any Writ, 
the Sheriff or other duly qualified officer shall on payment 
to him of his proper fee forthwith transmit to the Registrar a 
certificate under his official seal, if any, to that effect, 
and on the production and delivery to the Registrar of the 
certificate, or of the Judge's Order, showing the expiration, 


12. 8s 


S.A. 1980, c. E-14. 
13% ReS Ac 


1980, c. L-5. 
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satisfaction or withdrawal of the Writ as against the whole or 
any portion of the lands so bound, the Registrar shall make a 
memorandum on the certificate of title to that effect if the 
land has been brought under the provisions of this Act, and, 
if not, on or opposite to the entry of the Writ in the 
execution register, and thenceforth the land of the debtor or 
portion of land, as the case may be, shall be deemed to be 
absolutely released and discharged from the Writ. 


The combined effect of these Sections is that they recognize the 
fact that a judgment creditor and a judgment debtor may negotiate for a 
partial discharge. However, they do not expressly provide that a 
judgment creditor must give a partial discharge. In a situation where a 
judgment creditor refused to give a partial discharge, a unit owner 
might be able to acquire a partial discharge by obtaining an order from 
the Court to that effect under Section 180(1) of the Land Titles Act. 
Section 180(1) reads as follows: 


180(1) In any proceeding respecting land or in respect of any 
transaction or contract relating thereto, or in respect of 
any instrument, caveat, memorandum or entry affecting land, 
the judge by decree or order may direct the Registrar to 
cancel, correct, substitute, or issue any duplicate 
certificate or make any memorandum or entry thereon or on 
the certificate of title and otherwise to do every act 
necessary to give effect to a decree or order. 


Unfortunately, the exact nature of the power of the Court under 


Section 180(1) has yet to be judicially clarified.14 However, assuming 


14. In the case of Nova Holdings Ltd., v. Western Factors Ltd. and Bird 
Gonstructton. Gta. (L965) ote. Weke, S65.) MacDonaldy rd.0Ay ein 
determining the proper application of Section 180(1) stated at 389- 
392: "The power to rectify the register is, in my opinion, just 
part of the power that is granted to the Court under Section 
180(1). I have no doubt that Section 180 grants power to a Court, 
respecting proceedings within the purview of that Section, to 
direct the Registrar to cancel an existing certificate of title and 
issue a new certificate. Pursuant to Section 122 of the Land 
Titles Act the execution binds only the interests of the execution 
debtor. However the interest of the debtor in the lands was a fair 
value of the lands. As the money representing such fair value is 
being paid into Court, the money replaces the lands as far as the 
execution is concerned.”. For an opposite view seer Re Finley ~ 
977) JAR, 26: as 
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that the Court has the requisite power under Section 180(1) to provide a 
unit owner with a partial discharge, it is suggested that a Court faced 
with such an application would grant the relief requested. This 
suggestion is based on the fact that as a unit owner's liability is 
limited by Section 5 of the Condominium Property Act, a judgment 
creditor's rights under a Writ of Execution against a unit owner would 
also be limited. In this respect, Section 122(2) of the Land Titles Act 
specifically states that a certificate of title is, "...subject to the 
rights of the execution creditor under the Writ...". Given this factor 
of limited liability, a judgment creditor's rights under a Writ of 
Execution would be limited against the unit owner to a proportionate 
share of the total judgment .45 As a judgment creditor could never 
obtain the full satisfaction of a judgment against one specific unit 
owner, his rights would not be impaired if the unit owner were granted a 
partial discharge in return for payment into Court of the proportionate 
share of the judgment. In such a case, the judgment creditor could 
still proceed against the other unit owners for their proportionate 


shares. 


Although Section 180(1) would appear to provide the Court with the 
requisite authority to give a partial discharge, such an application 
within a condominium context has never been dealt with by the Alberta 
Courts. In this respect, until such times as there is judicial 
clarification, a judgment creditor may be within his rights to refuse to 


grant a partial discharge. 
B. The Corporation 


If a plaintiff should choose to proceed against the corporation, 


the satisfaction of a judgment could be achieved in a number of ways. 


15. A. Rosenberg, Condominium in Canada, supra n. 6 of Chapter One at 
8-5. 
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1. Registration of a Writ of Execution 


Firstly, a judgment creditor could register a Writ of Execution 
against the condominium plan at the Land Titles Office. The provision 
for allowing such registration is contained in Section 69 of the 
Condominium Property Act which reads as follows: 

69 If a judgment is obtained against a corporation, a Writ of 


Execution in respect of it may be registered against the 
condominium plan. 


By virtue of Section 2(3) of the Act, "for the purposes of the Land 
Titles Act, a condominium plan shall be deemed upon registration to be 
embodied in the register”.16 Unfortunately, as the condominium plan is 
not representive of the certificates of title to the unit and common 
property comprised in the project, the effect of Sections 69 and 2(3) 
would be of little assistance to a judgment creditor except to the 
extent that the registration would provide notice to the public that a 


judgment has been awarded against the corporation. 
fas Execution Proceedings 


Although the registering of a Writ of Execution against the 
condominium plan may prove futile, a judgment creditor may still 
maintain execution proceedings against the real and personal property of 
the corporation. The right of the corporation to own real property is 
provided in Section 30(3) of the Act and the right to own personal 
property is contained in Section 3(a) of Appendix 1. A further source 
of attachable property is the fund which the corporation establishes 
under Section 31(1)(a) of the Act. This fund is vested in the 


corporation and execution could issue against it.1/ 


16. For an-analysis of Section 2(3), see’A. F. Rath, P. J. Grimes, J. 
fe Moore, Strata Titles. supracn. 6 at 11. 

17. A. F. Rath, P. J. Grimes, J. E. Moore, Strata Titles, supra n. 6 at 
36% 
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Bie Indirect Methods 


Although there is no provision in the Act for enforcing against the 
owners a judgment obtained solely against the corporation, a judgment 
creditor may indirectly force the owners to discharge a judgment against 
the corporation. !8 This payment by the owners on behalf of the 


corporation may be accomplished in two ways. 
(a) Seizure 


Firstly, by effecting seizure of all the assets of the corporation, 
the judgment creditor could probably paralyze the management of the 
project by continuing to assert his claim against such assets. Faced 
with such a situation, the owners would have a choice between payment of 


the judgment or a complete termination of the condominium status .19 
(b) Levying a Contribution 


The second method of obtaining payment by the owners is again the 
result of the continuing assertion by the judgment creditor of his 
judgment through seizure of the corporation's assets. By such 
assertion, the judgment creditor may be in a position to compel the 
corporation to raise the necessary funds by the levying of a 
contribution against all the unit owners. Although there is no specific 
provision in the Act requiring the corporation to raise money for the 
purpose of satisfying a judgment, it may be argued that the discharging 


of a judgment is an obligation of the corporation and, accordingly, the 


1S. iA. tf. Rath, P. J. Crimes, Jour. sMoore, .ctrataslities, supra n-6at 


36. 
19. R. C. B. Risk, “Condominiums in Canada", supra n. 2 of Chapter 
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corporation by virtue of Section 31(1) has the power to levy 
contributions for the purpose of discharging such an obligation. 29 In 
this respect Section 31(1) reads as follows: 


31(1) In addition to its other powers under this Act, the powers of 
a corporation include the following: 


(a) to establish a fund for administrative expenses 
sufficient, in the opinion of the corporation, for the 
control, management and administration of the common 
property, for the payment of any premiums of insurance 
and for the discharge of any obligation of the 
corporation; 


(b) to determine from time to time the amounts to be raised 
for the purposes mentioned in clause (a); 


(c) to raise amounts so determined by levying contributions 
on the owners in proportion to the unit factors for the 
respective units; 


(d) to recover from an owner by an action in debt any sum of 
money spent by the corporation 


(i) pursuant to a by-law, or 


(ii) as required by a local authority or other public 
authority, 


in respect of the unit or common property that is leased 
to that owner under section 4l. 


Assuming that a judgment is an obligation of the corporation and 
that, therefore, the corporation has the requisite authority to levy a 
contribution against the owners, what is the possibility of such a 
levy becoming a reality? With respect to this question, any 
contribution levied in accordance with Section 31(1) must first have 
been approved by a resolution of the board of managers. Unfortunately, 
the Act does not specify what type of majority is required to effect the 
passage of such a resolution. In this sense, the necessary majority 


could be ordinary, special or unanimous and in the absence of a special 


20.. ‘AcriF.a Rath <P. JapGrimes, J: Es Moore, Strata Titles, supra n-. 6 at 
36. 
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provision in the Act or the bylaws, the type of majority is open to 


question.21 


This factor is of importance when one considers that the 
board of managers is usually composed of unit owners. In the event that 
the amount of the levy was extraordinarily large, the members of the 
board, as unit owners, might be reluctant to pass the resolution 
imposing a levy. Such reluctance could possibly frustrate the passage 
of the resolution if a unanimous or special majority were required. 
Conversely, if an ordinary majority were required, the possibility of a 


resolution being passed will be greatly enhanced. 


If a resolution were to receive approval by the board, what is the 
position of those unit owners who refuse or are unable to pay the levy? 
In a situation where a levy remains unpaid, the corporation would have 
two courses of action available. Firstly, the corporation could sue the 
defaulting owner in debt and, secondly, it could file a caveat against 
the owner's property in the project and foreclose on the caveat as it 
would a mortgage.22 If the amount levied were insignificant, it is 
probable that the corporation would be able to obtain the necessary 
funds by voluntary payment or by an action in debt or the caveat 
procedure. In the majority of cases, a unit owner faced with the 
reality of such judicial proceedings would inevitably pay the levy. 
However, if the levy were extraordinarily large, it is improbable that 
the board would test the proceedings to the point that the owner's 
property in the project would become subject to sale. This reluctance 
is again attributable to the composition of the board where such 
proceedings may adversely affect the board members personally, if they 
or friends or relatives were defaulting owners. Given a situation where 
the levy could not possibly be paid by a majority of the unit owners, it 
would be improbable to expect the owners themselves to compel a sale 


under such circumstances. 


2\< SeemSectionanl2Z(1) andeSectdon fisRo0f) (Appendtixd),psupra an. test of 
Chapter One; see also, A. F. Rath, P. J. Grimes, J. E. Moore, 
Strata Titles, supra n. 6 at 34. 

22. See Section 31(2)(4)(6) supra n. 1 of Chapter One. 
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In view of the fact that most tort judgments are of a significant 
amount, the reluctance of the unit owners to pay or enforce payment of a 
levy may result in a total frustration of the levy method as a means of 
satisfying a judgment .23 The blame for such an occurence must rest with 
the drafters of the Act, for as one writer states: 

“It seems reasonable to assume that the association would not 

foreclose against the unit owners. The source of the problem is 

that most statutes are directed at common expense assessments of 
relatively moderate amounts...unfortunately, the statutory 


draftsmen in most states bine did not contemplate the possibility 
of massive tort judgments. "2 


VI. OTHER JURISDICTIONS 


The majority of the problems associated with tortious liability in 
a condominium scheme would appear to stem from the common ownership of 
the common property and the application of the general rule of joint and 
several liability. As is the case in Alberta, these problems still 
remain unresolved both in Canada and elsewhere, but certain 


jurisdictions have formulated note worthy solutions .2° 
A. Occupiers' Liability 


In terms of determining and apportioning liability, the area of 
occupiers’ liability may well prove the most problematic. As the 
corporation and each and every unit owner could be considered as 
occupiers of the common property, a plaintiff would be within his rights 
to bring an action against one or all of these occupiers. By reason of 


this factor, an application of the general rule would in all probability 


25.)) See Andrews v. Grand: and. Toy Alberta Ltd. ((1978), 83 D.L.R.. (3rd) 
B52 tnornton,, Lanner) Vv.) ochnoorm District Nowe 07601973), 65 .D.L.R. 
(3rd) 480 and Arnold v. Teno (1978) 83 D.L.R. (3rd) 609. 

24. Ls 9G. Ashby, J. H.. Bailey.) Condominiums:) Incorporation. of, the 
Common Elements - A Proposal” (1969-70) 23 Vanderbilt Law Review 
321--at—-347 

25. A. Rosenberg, Condominium in Canada, supra n. 6 of Chapter One at 
7-13. 
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frustrate any equitable outcome. In order to alleviate such an 
inequity, certain jurisdictions have specifically provided in their 


condominium legislation, --ethat for the purpose of determining 
liability resulting from the breach of duties of an occupier, the 
corporation and not the owners, is deemed to be the occupier of the 


common elements.".26 


1 Ontario 


In this respect, the Ontario2/ provision reads as follows: 


7(12) For the purposes of determining liability resulting from 
breach of duties of an occupier of land, the corporation 
shall be deemed to be the occupier of the common elements 
and the owners shall be deemed not to be the occupiers of 
the common elements. 


In terms of the general rule of joint and several liability, it is 
clear that in the context of occupiers' liability, the Ontario and like 
provisions have eliminated such an application by statutorily providing 
that in an action involving occupiers' liability in relation to the 
common property, only the corporation can be named as the party 


defendant. 
B. General Rule 


However, the area of occupiers' liability is but one of many forms 
of tortious liability that the unit owners can be susceptible to and in 
these other areas, the general rule would still apply. In recognition 
of this problem, certain jurisdictions have attempted to alter the 


general rule by providing that the corporation as a representative of 


26. For a discussion of this form of provision see A. Rosenberg, 
Condominium in Canada, supra n. 6 of Chapter One at 7-13. 
27. Supra n. 19 of Chapter Two. 
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all the unit owners, may be charged with defending a tort action 


relating to the common property .28 
l. New South Wales 


The provision contained in The New South Wales Act29 which amply 

illustrates this procedure reads as follows: 

147(1) Where the proprietors of the lots the subject of a strata 
scheme are jointly entitled to take proceedings against any 
person or liable to have proceedings taken against them 
jointly (any such proceedings being proceedings for or with 
respect to the common property), the proceedings may be 
taken by or against the body corporate and any judgment or 
order given or made in favour of or against the body 
corporate in any such proceeding shall have the effect as if 
it were a judgment or order given or made in favour of or 
against the proprietors. 


Although the New South Wales and analogous provisions do provide 
for the corporation to defend in a representative capacity an action 
relating to the common property, it would appear that such legislation 
has not expressly eliminated the general rule but instead it has limited 
its application in such a manner that a plaintiff could only commence 


the action against all of the unit owners jointly. 
Ide United States 


In this respect, certain American jurisdictions have reached this 
degree of elimination by expressly providing in their condominium 
legislation that in any judicial proceedings involving tortious 


incidents occasioned in relation to the common property and facilities, 


28. See Section 7(12) of Ontatio's condominium Act, supra n. 19 of 
Chapter Two; Section 147(1) of the New South Wales condominium Act, 
supra.n. 11 of Chapter One; and Section 15(1)(b) of the British 
Columbia condominium Act, supra n. 24 of Chapter Two. 

29. Supra n. 11 of Chapter One. 
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only the corporation can be named as the party defendant. The state of 
Alaska29 for example, has enacted this provision: 

34.07.260.(b) A cause of action relating to the common areas and 

facilities for damages arising out of tortious 

conduct shall be maintained only against the 

association of apartment owners and a judgment, lien 

or charge is a common expense. This judgment, lien 

or charge is removed from an apartment and its 

percentage of undivided interest in the common areas 

and facilities upon payment by the respective owner 


of his proportionate share based on the percentage of 
undivided interest owned by hin. 


Although a complete statutory elimination of the general rule is 
welcome, in effecting such elimination, provision must be made to ensure 
that a plaintiff will not be prejudiced in the satisfaction of his 
judgment. In an endeavor to accomplish such results, certain 
jurisdictions provide that a judgment against the corporation is to be 
considered as a common expense to be borne proportionately by all the 
unit owners. 3+ Alternatively, certain other jurisdictions have provided 
that a judgment against a corporation is to be considered as a judgment 
against each individual unit owner.32 In Eishtyrotmethe facti that (ff 7a 
judgment were considered as a proportionate common expense, a judgment 
creditor would have no direct means for ensuring the carrying out of a 
levy to satisfy this common expense, the better view would be to hold 
that such a judgment was a judgment against all the unit owners. 
However, to ensure that one specific unit owner is not forced into 
satisfying the judgment completely, the judgment should be deemed as 
proportionate to a unit owner's share in the common property. 
Further, to alleviate any problems which would arise in the discharging 
of such a proportionate judgment, provision for the removal of the 


judgment must be provided .34 


30. Property, Alaska Statutes, 1975, 34.07. 

31. See Section 34.07.260(b), supra n. 30 and Section 15(2), supra n. 
24 of Chapter Two. 

32. Section 147.(1), supra n. 11 of Chapter One. 

33. Secttion, 342074. 260 supraima0: 

5466 Section 34.07.260, supra n- 30. 


Re 


*4 


ion e278 gomos ef3 of gelisier polos 20 waitin AC 
evolved Yo to getelys aegemeb tol aet7. bake 


re 


pnt! ane fivt aid? .semegxe ammo # e)  Spyalis Yo ~ 


oa 


255 


“eo 9viisegees adt ye teemyeq ‘nog rotiat ton? bas ony : 


steie sdT .Shealueted mere ite ea aller s a 
ravbeiverg etd3 bédoans esi 


* i ea) 


santaye yino beatetotsn od ilaede soubaos 
Mf ,ameanybet s bes exveawe gnomptagn BO ooldeds 


i hee gasudveds oa «ptt bevesen «2 « sgtaia TO. 
ve pomies #6% of deepedtal bebivibae Io og 


a, eonesisq si? ao heesd etme setae: 10geey, eld to Nee 


hd wt bon gas7e7nF bebivibay eo 
ts fexsyes att to aokwanietis TIHGTHIRIe stolquos es x 
E ot soba ed «sau nolebvete aiptayaimi te, gous gntgveite at si 
‘santelgee o@Y st benlboter@’ Sd gem Ilkw Bitsatets : 
Li aS |) eS foue odedfaqmecoos ws sovaesbas aa al SBT, 
orteizeques of Jentegs toanghe—t & jas sbivewg anoka: sce 
mits [fs “vi e£5 dunes eyqotg antod ad a3 aceqns aonmoo s wa : seb 
heb ire sag iL basta riu qedvo ofsates ert: fe. “ 


tnamobot S&S 22 besabzeaed tf of 4) aoliesogseS & jéalsgs Jnscgoe 


REIREaRNOSIS BHD Hi BETS biwow ie Pity ate dorg Yas atetvealin: og 7 = 


MH ise) sth So aigil ai St sscw Siow Inubiwibal Woas 3a 
I 
J seanegas somhigo Slapesl3oqorg & 8s botSebhenos ons Jina 
: wttes sts etiaceose Tol area Jaeailb on aved meerdiee: 
od Bloow weitv zwedSed ofS .censqxs commo> ging Te 
» os Ile geulege tasogbot 56 one snsmgbut & { 
rot ton ef t#0~e dim of2iaeqge smo Jes) sivene ee 
weab of Gluate taaughet of9 4, eleszelqmod Jusmgeul afd 


Vireqoty «semen add a) state e*3sawo Jine 5 O63 Rem bItog 


wi 60768 Levis tS rok aemlelVvosy”q =, inoue Set aijsawolsToyorq & f 


ee 


At pobivorg sd teum 3m 


= rs 


. @ 


- 
NOs NCS ,woguaed® waesth Liste ‘ 
« esqee ,(SYC1 sotesst bee Of ow exque 6d ONS NEO oe ; 89 
ee ote 
hed 393gad) ‘tena oe Ane ot 
de 2 wagque TOLDE mokaae 
ry — n! 


60 


3. . Model Provision 


To date there is no existing provision in Canada or elsewhere which 
adequately resolves the problems associated with occupiers’ liability, 
the application of the general rule, or the satisfaction and discharging 
of a judgment. In this respect, a model provision might read as 
follows: 

1(a) A cause of action relating to the common areas and facilities 
for damages arising out of tortious conduct shall be 
maintained only against the corporation and any judgment or 
order given or made in favour of or against the corporation 
in any such proceedings shall have the effect as if it were a 
judgment or order given or made in favour of or against the 
unit owners. A judgment will cease to bind a unit and its 
percentage of undivided interest in the common property upon 


payment by the respective owner of his proportionate share 
based on the percentage of undivided interest owned by hin. 


(b) In particular and without limiting the generality of 
subsection (a), for the purposes of determining liability 
resulting from breach of duties of an occupier of land, the 
corporation shall be deemed to be the occupier of the common 
property and the owner shall be deemed not to be the occupier 
of the common property. 

In order to resolve the problems which can arise in a condominium 
project concerning tortious injuries sustained in relation to the common 
property, it is suggested that the Alberta legislature review the above 


model provision as a possbile means in obtaining such resolution. 
VIL. IMMUNIZATION FROM LIABILITY 


As mentioned previously, the Courts are currently awarding 
plaintiffs large sums of money as damages for tortious injuries. This 
being the case, there is a definite need for preserving the unit owners 


from any personal liability which can arise in relation to the common 


35. This model provision is a hybrid of the Ontario, New South Wales, 
and Alaska provisions; see also, A. Rosenberg, Condominium in 
Canada, supra n- 6 of Chapter One at 7-13. 
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property or facilities. To date, there have been developed three 
methods for accomplishing a complete immunization of personal liability. 
These methods are: (1) statutory immunization, (2) incorporation, (3) 


compulsory and adequate liability insurance. 
Ae Statutory Immunization 


In terms of convenience, a complete immunization of liability could 
easily be accomplished by merely providing in the enabling statute that 
the unit owners are exempt from liability relating to the common 
property or facilities. However if this were the case, it may have the 
effect of providing an unwarranted bonus to condominium owners and in 
this respect, the majority of jurisdictions which have legislated on 
this subject, have fallen short of providing complete immunity. In the 
majority of situations, instead or providing complete immunity, the 
Statute either limits the liability of a unit owner to a proportionate 
share of a judgment or it merely postpones the liability. The Alberta 
provision is a prime example of the former and with respect to the 
latter, the provision contained in the Massachusets statute © provides 


an illustrative example. 
ite Massachusets 


In this respect, the Massachusets provision reads as follows: 


13 All claims involving the common areas and facilities shall be 
brought against the organization of the unit owners, and all 
attachments and executions related to such claims shall be made 
only against common funds or property held by the organization 
of the unit owners and not against the common areas and 
facilities themselves. After such common funds and property 
have been exhausted, individual unit owners shall be liable for 
the balance due, if any, provided, however, that the amount for 
which a unit owner is liable shall be limited to a sum equal to 
the amount of his percentage interest in the common areas and 
facilities times the balance due. 


36. Condominiums, Annotated Laws of Massachusets, 1977, C. 183 A. 
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It would appear that the primary concern of the drafters of this 
form of legislation was to curtail the effects of a judgment upon the 
unit owners in the hope that the assets of the corporation would be 
sufficient to satisfy the judgment. However, as the corporation seldom 
owns any real property and has no ownership in the common property, a 
judgment creditor would be restricted to satisfying his judgment out of 
the personal property of the corporation. As a corporation's personal 
property usually consists primarily of its maintenance equipment, it is 
doubtful that such property would be of sufficient value to satisfy the 
claim.?/ With regards opens common fund, this fund is usually minimal, 
containing only the necessary funds to enable the condominium project to 
function on a day to day basis. Further, problems may arise 
procedurally in determining the extent that a judgment creditor must 
proceed in complying with the statute. Must a judgment creditor proceed 
against the assets of the corporation until every possible asset, 
regardless of value, has been exhausted? If the corporation were in 
receipt of rent concerning the common property, such rent would become 
part of the common fund and if it were paid monthly, the duration of the 
time that it could take to satisfy a judgment might be ludicrous. 
Ultimately though, once a judgment creditor has exhausted all of the 
corporation's resources, he would be in a position to proceed directly 
against the unit owners and in this respect, the liability has not been 


limited but merely postponed. 
2 New Jersey 


From a review of the various legislation, it would appear that the 
closest form of complete statutory immunity has been provided by the 
legislature of New Jersey.28 In this respect, the New Jersey provision 


reads as follows: 


37. “Recent Cases: Torts ~- Condominiums - Condominium unit owner has 
standing to sue unincorporated unit owner's association for 
injuries inflicted because of the association's negligence", (1972) 
25 Vanderbilt Law Review, 2/71 at 278. 

38. Property, New Jersey Statutes, 1979, 46:8B. 
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46:8B-16.(c) A unit owner shall have no personal liability for any 
damages caused by the association or in connection 
with the use of the common elements. A unit owner 
shall have no personal liability for any damages 
caused by the association or in connection with the 
use of the common elements. A unit owner shall be 
liable for injuries or damages resulting from an 
accident in his own unit in the same manner and to the 
same extent as the owner of any other real estate. 


As appealing as this provision may appear, it does not completely 
immunize the unit owner from liability but merely places the liability 
on the shoulders of the corporation which in turn could re-impose the 
liability on the unit owners by the levying of a contribution to satisfy 
the judgment. The unit owners would therefore not be exonerated from 
liability, their liability would simply be re-routed through the 


corporate medium. As one writer states: 


“Thus viewed, a unit owners exposure is not non-existant, but 
limited to the extent of his aliquot share of the levy (including 
loss of his unit if he does not meet the levy)." 


Although there are a number of statutory schemes which endeavor to 
provide immunity, they are either too narrow in application or they have 
disguised the liability. Even if a provision could be drafted which 
would effect a complete immunity, it might be argued that in terms of 
the plaintiff's position and the satisfaction of a judgment, such a 
provision would only result in an injustice to a plaintiff .40 In this 
respect, if such a provision were enacted, how would a plaintiff satisfy 
his judgment if the corporation's assets were not sufficient? It seems 
inequitable to provide one member of society with a benefit by allowing 
for such a benefit at the expense of another. It is therefore suggested 
that until such times as this question of principle is resolved, a 


complete immunization through statute should not be resorted to as a 


39. P. Rohan and M. Reskin, Condominium Law and Practise, (1965) at 
10A-9. 

40. P. Rohan and M. Reskin, Condominium Law and Practise, supra n. 39 
at) LOA-18; 
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means of safeguarding the unit owners from tortious liability relating 


to the common property and facilities. 
B. Incorporation 


Certain commentators are of the view that, “by forming a 
corporation...to operate the condominium, unit owners probably can 


avoid unlimited personal liability." 


In terms of incorporation, there 
are two forms, the corporation created by the condominium statute and 


the corporation created by the corporate legislation. 
ia Condominium Act Incorporation 


In Alberta, the condominium statute specifically requires 
incorporation under the Act. 42 This form of incorporation can be 
distinguished from the type of corporation created under the Business 
Corporations Act43 in that the statutory condominium corporation derives 
its origin solely from the Condominium Property Act. As mentioned 
previously, any application of the corporate legislation is specifically 
excluded by the Condominium Property Act. 44 The major drawback to this 
form of incorporation lies in the fact that there is no share capital 
with its accompanying limitation of liability. As is the case in 
Alberta, any limitation of the unit owner's liability must be provided 
for by the enabling statute and to date, such limitation is not total 
but merely for a proportionate share based on the ownership in the 


common property. 


An additional drawback to this form of incorporation may be 


attributed to the fact that the corporation's primary purpose is to 


41. C. Berger, “Condominium Shelter on a Statutory Foundation", supra 
n. 30 of Chapter Five. 

42. Section 20(1), supra n. 1 of Chapter One. 

43. Supra n. 4 of Chapter Two. 

44. Section 20(4), supra n.- 1 of Chapter One; see also, supra n. 4 of 
Chapter Two. 
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provide management convenience. This factor may cause the corporation 
to be viewed as the alter-ego of the unit owners. In such a situation, 
“the basic principle upon which liability is predicated in the event of 
a suit against the association or unit owners focuses upon the liability 


aD It would seem 


of a principle for the activities of his agent." 
logical to assume that the Courts would pierce the corporate veil and 
impose liability upon the unit owners in cases where the corporation has 


no substantial assets. 46 


2. Incorporation By Corporate Legislation 


The second form of incorporation, that under the corporate 
legislation, has a certain amount of appeal which makes it more 
desirable than the condominium form. This appeal stems from the fact 
that the incorporation would provide for share capital and, accordingly, 
the accompanying limitation of liability. However, to avoid the 
principle-agent problem, the corporation would have to have a 
substantial amount of assets in its own right and presumably, such 
assets could be the common property and facilities. As one author 
states: 

“Numerous unsuccessful statutory attempts have been made to deal 

with this problem within the framework of the prinicpal-agent 

. relationship. It is submitted that the problem could best be 

solved by altering this relationship through the creation of a 

separate legal entity with sole responsibility for the operation 


and management of the common elements; namely a corporation which 
owns the common elements as its principal asset.” 


45. L. C. Ashby, J. H. Bailey, “Condominiums: Incorporation of the 


Common Elements - A Proposal", supra n. 24 at 338; see also, A. 
Rosenberg, Condonminium in Canada, supra n. 6 of Chapter One at 8- 
5, and R.C.B. Risk, “Condominiums in Canada", supra n. 2 of 


Chapter Three at 37. 

46. L. C. Ashby, J. H. Bailey, “Condominiums: Incorporation of the 
Common Elements —- A Proposal”, supra n. 24 at 330. 

47. L. C. Ashby, J. H. Bailey, “Condominiums: Incorporation of the 
Common Elements - A Proposal", supra n. 24 at 338. 
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3. Implementation 


Unfortunately, the implementation of such a scheme of incorporation 
within the framework of the condominium regime would appear to have its 
problems. The major problem surrounding such incorporation is whether 
or not it will accomplish its purpose of safeguarding the unit owners 
from liability?48 On this subject, there is a divergence of opinion 
among legal scholars as to whether or not such incorporation would 
completely eliminate the stigma of principal-agent. The affirmative 
views of one commentator have already been given and with respect to the 
opposing view, one writer states: 

“The major drawback to incorporating, however, is that it may not 

accomplish its purpose. If a corporation is formed to operate and 

Manage a condominium, it would, in reality, be an agent for the 

owners. Courts might pierce the corporate veil and hold the owners 

liable as principals. Although courts have not usually done this 
in the absence of underhandedness on the part of the stockholders, 


it is a sufficient possibility to cause many authorities 
concern." 


Although there is a certain amount of disagreement as to whether or 
not such incorporation is viable in terms of eliminating liability, the 
majority of commentators are of the opinion that to implement such a 
scheme of incorporation, the condominium framework would have to be 
drastically altered. In this repsect, it is arguable whether or not 
such incorporation is warranted, especially when the same results can be 


obtained by less stringent and radical measures. 


47. L. C. Ashby, J. H.- Bailey, “Condominiums: Incorporation of the 
Common Elements - A Proposal", supra n. 24 at 338. 

48. Lawrence, "Tort Liability of a Condominium Unit Owner”, (1974) 2 
Real Estate Law Journal 789 at 802. 

49. Lawrence, “Tort Liability of a Condominium Unit Owner", (1974), 2 
Real Estate Law Journal, supra n. 48 at 802. 

50. L. C. Ashby, J- H. Bailey, “Condominiums: Incorporation of the 
Common Elements - A Proposal", supra n. 24 at 329; see also, M. 
Brown, “Living in a Condominium! Individual Needs Versus Community 
Interests”, (1977-78) 46 University of Cincinnati Law Review 523 at © 
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Ce Liability Insurance 


From a practical viewpoint, it would seem that the most efficient 
method of immunizing the unit owners from tort liability relating to the 
common property and facilities is for the enabling statute to require 
that the corporation place adequate liability insurance on the common 


property and facilities. 


1. Statutory Insurance Provisions 


Currently, under the Alberta Act, such insurance is not compulsory 
but merely permissive. In this respect, Section 38(1)(a)(c) reads as 


follows: 
38 A corporation 


(a) shall place and maintain insurance on the units, other than 
improvements made to the units by the owners, and the 
common property against loss resulting from destruction or 
damage caused by fire and those other perils specified in 
the bylaws, 


(c) may place and maintain insurance on the units and the 
common property or either of them against additional perils 
other than those specified in the Act or the bylaws, 


and for that purpose the corporation has an insurable interest 
in the units and the common property. 


If a statutory imposition of mandatory liability insurance were to 
become a reality, the problems associated with the general rule of joint 
and several liability, the satisfaction and discharge of a judgment and 
the principal-agent rule would be rendered obsolete. However, in order 
for such a measure to be effective, the amount of the insurance coverage 
would have to be adequate and in line with present tort judgments 
because if it were not, the effect would be undermined and the unit 
owners would still be faced with the problems of satisfying the unpaid 


portion of the judgment which was in excess of the insurance coverage. 
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Ze Implementation 


Although the implementing of such a provision would appear simple 
and straight forward, certain problems could be encountered. For 
example, what property and risks would be covered against liability? 
Who would be the insured, how would the cost of the insurance be paid 


and by whom? In answer to these questions, one writer suggests: 


“Since the neglect or fault of a unit owner or of the association 
is imputed to every other unit owner for the purposes of tort 
liability, a joint liability policy would appear to be the best 
vehicle for protecting the members' interests. Such a master tort 
liability policy should include coverage for all claims for bodily 
injury or property damage arising out of any occurrence in 
connection with the use and ownership of the condominium property. 
As with all other operational costs, premiums would be treated as a 
common expense of the unit owners. 


The inclusive nature of the master policy, however, should not lead 
to the conclusion that all problem areas have been eliminated. It 
must be kept in mind that the persons most likely to be injured 
on the condominium premises are the unit owners themselves. Suits 
based on such injuries, either against fellow unit owners or the 
association, do not fit well into traditional insurance thinking. 
It is expected that the liability insurer might resist claims by a 
unit owner a named insured under the master policy. To avoid this 
problem, the association policy should contain specific cross- 
liability coverage for intramural suits of this nature. It is also 
important to note that master policies typically do not cover 
liability arising from intra-unit injuries. Intra-unit liability 
coverage is best acquired from the master policy carrier in 
conjunction with association coverage. In this way, unnecessary 
litigation concerning the actual site of injury, be it within the 
unit or the common areas, will be obviated.” 


It is suggested that in view of the current inadequacies of the 
Alberta Act in safeguarding the unit owners from uncalled for liability 
exposure, a mandatory statutory provision covering the above mentioned 


problems should be devised and implemented by the Alberta legislature. 


51. T. Hakala, “Condominium Casualty and Liability Insurance” (1974) 48 
St. John's Law Review 1119 at 1120; see also, D. J. Pavlich, Strata 
Titles, supra n. 10 of Chapter One at 76. 
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VIII. CONCLUSION 


In terms of legislative success, the Alberta Act is a failure with 
regards to the subject of tort liability in relation to the common 
property and facilities. This failure may be attributed to four 


factors: 


(1) a plaintiff does not know who should be held liable for 
injuries sustained in connection with the common property and 


facilities; 


(2) the exact nature and extent of the individual unit owner's 


liability is not clearly defined; 


(3) there are no adequate provisions for the satisfaction and 
discharge of a judgment by either the corporation or the 


individual unit owners; 


(4) the unit owners are not completely immunized from liability 


relating to the common property or facilities .2 


It is submitted that in light of the awesome ramifications which 
can flow from the above mentioned problems the Alberta legislature 
should review the remedies suggested throughout this Chapter as a 
possible means of providing curative remedies for the problems 


associated with tortious liability in a condominium scheme. 


52, Le. Gs Ashby, J. H-. Bailey, “Condominiums: Incorporation. of* the 
Common Elements - A Proposal”, supra n. 24 at 339. 
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CHAPTER V 
BUILDERS‘ LIENS IN A CONDOMINIUM SETTING 


I. INTRODUCTION 


Just as many purchasers of condominium units are unaware of their 
potentially unlimited liability with respect to torts associated with 
the common property, they are also likely to be ignorant of their 
potential liability in connection with builders' liens registered either 
at the beginning or during the lifetime of the condominium project. It 
is the purpose of this Chapter to discuss the various problems 
associated with builders’ liens in a condominium setting and, where 


possible, to suggest solutions. 
II. PURCHASING A NEW UNIT 


A purchaser of a new condominium unit ought to consider at least 


these problems: 


1. The liability of a purchaser for builders’ liens which are 
registered against his title after the date of conveyance as a result of 
labour or materials provided to a unit or the common property of the 


condominium project prior to the date of conveyance. 


2 The provisions contained in the Condominium Property Act to protect 
a purchaser from builders' liens being registered after the date of 


conveyance are inadequate. 


A. Purchaser's Liability After the Date of Conveyance 


1 


As mentioned previously in this Thesis,* once registration of a 


condominium plan has been effected, a separate certificate of title will 


Lvs See n. 2 of Chapter One. 
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be issued for each unit contained in the plan. At the time of 
registration it is not mandatory that the property contained in the plan 
be substantially completed and as a general rule in large condominium 
developments the project will be completed in stages. As a result, 
individuals may purchase and take possession of a unit when neither the 
total unit nor the common property of the project is substantially 
completed. In such a case, the purchaser may be exposed to the 
liability for builders' liens registered at or after substantial 
completion of the entire project and after the date that the purchaser's 
title was registered. This liability is a result of the provisions 
contained in the Builders' Lien Act2 which provide for the protection of 
a contractor or materialman who has provided labour or material to the 


property. 
Na The Builders’ Lien Act 


The provisions contained in the Builders’ Lien Act which are most 
important in the initial stages of a condominium project are those which 
require the establishment of a lien fund, define an “improvement”, and 
impose upon the potential lien claimant a specific time limitation in 


which a builder's lien can be registered. 
(a) Lien Fund 


A calculation of the lien fund is provided by Section 15(1) of the 


Builders' Lien Act which defines “the lien fund" as: 


15(1) In this Section and in Section 18, “the lien fund" means the 
percentage retained by the owner as required by this 
Section, plus any amount payable under the contract which 
has not been paid by the owner under the contract in good 
faith prior to the registration of a lien, less any amount 
permitted by Section 16 to be paid. 
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The percentage to be retained by the owner as referred to in Section 
15(1) of the Builders' Lien Act is provided for in Section 15(2) which 


requires that: 


15(2) Irrespective of whether a contract provides for instalment 
payments or payment on completion of the contract an owner 
liable on a contract under which a lien may arise shall, 
when making payment under the contract, retain for the time 
limited by Section 30, an amount equal to 15 percent of the 
value of the work actually done. 


(b) Definition of an “improvement” 


The term “improvement" is defined in Section l(d) of the Builders' 


Lien Act as being: 


1(d) “improvement” means anything constructed, erected, built, 
placed, dug or drilled, or intended to be constructed, 
erected, built, placed, dug or drilled, on or in land except 
a thing that is neither affixed to the land nor intended to 
be or become part of the land; 


(c) Computation of the Statutory Time Period 


Under the Builders' Lien Act, the time for registration of the lien 


is provided by Section 30 which states: 


30(1) A lien in favour of a contractor or a subcontractor in cases 
not otherwise provided for, may be registered at any time up 
to the completion or abandonment of the contract or 
subcontract, as the case may be, and within 35 days after 
completion or abandonment. 


(2) A claim of lien for materials may be registered at any time 
during the furnishing of the materials and within 35 days 
after the last of the materials is furnished. 


(3) A lien for the performance of services may be registered at 
any time during the performance of the services and within 
35 days after the performance of the services is completed. 


(4) A lien for wages may be registered at any time during the 
performance of the work for which the wages are claimed and 
within 35 days after the completion of the work. 
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Zs Registration of a Builder's Lien After the Date of Conveyance 


In terms of liability for builders' liens, a new condominium 
purchaser will share the same liability as a purchaser of a conventional 
home. Accordingly, he may be held liable for builders' liens which were 
registered prior to acquisition and transfer of the title, as a result 
of labour or materials being provided to the unit property. However, 
in addition to this liability, a condominium purchaser as a co-owner of 
the common property and as an owner of a unit which is part and parcel 
of the entire project, may be held liable for builders' liens which were 
registered as a result of labour or materials being provided to the 
common property or another unit in the project, prior to the completion 


of the entire project. 


In most cases, owner developers have retained the statutory 
holdback; however should an owner developer fail to do so, and cause 
certain of the units to be sold prior to the completion of the entire 
project, the validity of builders' liens registered after the date of 
conveyance and the liability of the purchaser for such liens will depend 
upon whether the labour or materials were provided to an “improvement” 
and whether the builder's lien was registered within the statutory time 
period? With respect to such a determination, is an “improvement"™ to be 
considered as meaning each individual unit and that there can be 
substantial completion of each unit before substantial completion of the 
entire project? Alternatively, does an “improvement” consist of all the 
individual units together with their related share of the common 
property and therefore the term substantial completion is meant in 


reference to the entire property contained in the condominium project?3 


3. Engineering and Plumbing Supplies (Vancouver) Ltd. v. Total Ad 
Developments Limited et al, (1975) 59 D.L.R. (3rd) 316 at 318. 
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In Alberta, a case has yet to arise which will answer these 
questions. Fortunately, in the recent British Columbia County Court 
decision of Engineering and Plumbing Supplies (Vancouver) Ltd. v. Total 
Ad Developments Ltd. et al,4 the Court provided an answer to these 
questions by interpreting legislation virtually identical to that in 
Alberta. The facts of the case were that the defendant, Total Ad, owner 
of certain property, entered into a contract with the defendant Lauchlan 
to construct 123 strata-lot apartments. The property and improvements 
consisted of two buildings containing 66 and 57 lots respectively 
including recreational facilities. Lauchlan entered into a subcontract 
for plumbing with the defendant Munroe Plumbing; and Munroe Plumbing 
entered into a contract with Engineering and Plumbing who, pursuant to 
this agreement, supplied and delivered certain materials to the property 
prior to October 23, 1972. Munroe Plumbing also entered into a contract 
with Universal which supplied and delivered certain materials to the 
property after October 23, 1972. Onmi0ctober= 254061972.) ¢lotaly (Ad 
registered a strata plan covering the land and improvements. On 
February the 9th, 1973 Engineering and Plumbing filed a claim of lien, 
while the plaintiff, Universal, filed a claim of lien on March 8, 1973. 
Prior to both filing dates certain of the defendants had purchased 
various strata lots, and obtained transfer and possession. The building 
containing 5/7 strata lots was substantially completed more than 31 days 
before the date of filing of either claimants' lien; while the other 
building containing 66 strata lots was not substantially completed more 
than 31 days before the filing of either lien. Nor had the common 
property and facilities been substantially completed more than 31 days 
before the filing of either claimants' lien. The plaintiff materialmen 
supplied the materials which were included in both buildings and on the 


common property.” 


4. Supra ti. 5. 
5. D.J. Pavlich, The Strata Titles Act, supra n. 10 of Chapter One at 
48: see also, supra n. 3 at 317. 
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The issue to be determined by the Court was whether the two 
plantiff materialmen had filed their claims of lien within the time 
provided by the Mechanics’ Lien Act?® In making such a determination, 
McTaggart, Co. Ct. J., stated that the key element was the meaning of 
the word “improvement” as that word is defined in Section 23(2) of the 
Mechanics' Lien Act.’ In deciding for the plaintiff materialmen, the 
learned Judge was of the opinion that in the condominium context, the 
word “improvement™ was broad enough to include the entire condominium 
project and accordingly, a reference to substantial completion must be 
with reference to the total unit and common property contained in the 
project.® In accordance with this opinion, the individuals who had 
purchased their units and registered their titles prior to the 
registration of the plaintiff materialmens' liens which had been 
registered within the statutory time period were held to take their 
titles subject to the liens .? 


She, Alberta's Position 


As mentioned previously, a situation analogous to that which 
presented itself in the Engineering case has not yet arisen in Alberta. 
It can be stated though that given such a situation, the outcome may be 
different in light of certain provisions contained in the Alberta Land 
Titles Act!9 which are not present in the British Columbia Land Titles 
Act.tl 


(a) Land Titles Act 


By virtue of Sections 56 and 64(1)(2) of the Land Titles Act, it 


can be stated that where a purchaser bona fide purchases property and 


6; Reo s8.0.7 1900, C.0 250. 

7. Suprat,, 34 at%317-. 

8. Supra. Den at.o20. 

9. Supra‘n. 3 at 320. 
102°"'Stpran. 13 of Chapter Four. 
MAGE Shy L915, Ce 20% 
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title passes to the purchaser, that purchaser will take title subject 
only to such encumbrances which are contained on the title at the date 


of conveyance. 


These Sections read as follows: 


56 After a certificate of title has been granted for any land, 
no instrument is effectual to pass any estate or interest in 
that land (except a leasehold interest for three years or 
for a less period) or to render that land liable as security 
for the payment of money unless the instrument is executed 
in accordance with this Act and is registered hereunder, but 
upon the registration of any such instrument in the manner 
hereinbefore prescribed the estate or interest specified 
therein passes or, as the case may be, the land becomes 
liable as security in manner and subject to the covenants, 
conditions and contingencies set forth and specified in the 
instrument or by this Act declared to be implied in 
instruments of a like nature. 


64(1) The owner of land in whose name a certificate of title has 
been granted shall, except in case of fraud wherein he has 
participated or colluded, hold it, subject (in addition to 
the incidents implied by virtue of this Act) to the 
encumbrances, liens, estates and interests that are notified 
on the folio of the register that constitutes the 
certificate of title, absolutely free from all other 
encumbrances, liens, estates or interests whatsoever except 
the estate or interest of an owner claiming the same land 
under a prior certificate of title granted under this Act or 
granted under any law heretofor in force and relating to 
title to real property. 


(2) Such property shall, in favour of any person in possession 
of land, be computed with reference to the grant or earliest 
certificate of title under which he or any person through 
whom he derives title has held possession. 


The combined effect of these Sections is to bar a potential lien 
claimant from registering a builder's lien after the date of conveyance. 
Accordingly, it is of no consequence that the lien claimant was within 
the statutory time period for the registration of a lien, as the 
transferring of the title in the absence of the registration of a lien 
nullifies the possibility of a lien being registered after the date of 


conveyance. 
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(b) Hager Case 


The primary judicial authority which supports the above mentioned 
proposition was rendered by the Supreme Court of Canada in the case of 
Hager v. United Sheet Metal.!2 the facts of the case were that labour 
and materials were provided by the respondent at the request of and for 
the benefit of one Carter and were utilized in the improvement of a 
building on land which was owned by Carter. The labour and materials 
had been provided prior to June 13, 1951, on which date Carter had sold 
the premises to the appellants, who became bona fide purchasers for 
valuable consideration and to whom on that date, was issued a 
certificate of title to the land. On the following day, June 14, 1951, 
the respondent, United, registered a machanic's lien and subsequently, 
the other respondents registered liens, all of which were registered 


within the time period permitted for registration by the statute. 


The primary issue to be resolved was stated by the Court as 
being: 

"Do the appellants, who bona fide purchased the land here in 

question and became registered owners thereof after the respondents 

had provided labour and materials utilized in the construction of a 

building thereon but before they had registered mechanics’ liens 

(though registration thereof was within the time permitted by The 


Mechanics' Lien Act, R.S.A. ee C. 236) hold the land subject to 
or free from mechanics’ liens?" 


In resolving this issue it was necessary for the Court to make a 
determination as to whether or not the provisions contained in The 
Mechanics' Lien Act, which favoured the respondent's position overroad 
the protection granted to the appellants under Sections 56 and 63 (now 
Section 64) of The Land Titles Act? After reviewing both pieces of 
legislation, Estey J. held: 


12. (1954) 3 D.L.R.. 145. 
13.. Sdpragie.t27at.14G. 


AN 


bsfotinem svoda sid adsoqque ifaliiw gatverzaa 

Yo sean off ut shane Yo toy0d amenqu® edt qd & i 
suodsl sada sTsw sea ad3 10 83069 edt & tsi ‘ape 
vot bes to Jeswpest edi 38° Jaebaoges? ona ww beoivenq 5 
s mevesent efi ot besiiise stew aT ses7e0, wine 
sjJakrotue bas 4oodel eff sredaed we beowe eae ashe * | 
bloe bel tet se) edab. Adoldw no ACeS fl ene, 02 gota & 
(oY ersasdsteq sbi? sood eaaned oie ,atinilegge edd ‘oF 
beveet esaw ,S3e8b gadd 2 pose od - Sna roan 
£>i viul .vab gatwolfed oft pO «boki ef 0? efsit 36 + 
csupsed se » petl e'steasdivem » foseselges ,hesia’ ,an 
atsisisss oxew dobiw Yo [fs y~emelt beredaige? sonehiegess 
sit vd golsestelgst <0) bets iezadg —— omld 1 s 
j 


JyueD add vi bejeze asw beviloess s4- 03 suant cia 


- 


“st bosf od? bsend0oaiq Sb2i sood ute . cinsilseqqs edd 
insbuogee? edz teths teased) ereave berstetges gannad- bos not: 
io pottast2eoos off al bemilign eletsveien Bae suodst babivotg | 
ty voteasosm betedelgess bad yeds 330390 Joa oot sns gnsbtt ud 
i besairteeq swit oft wldgiw' enw Jos sats coltsvéelged dgvon 
o3 tsehdua bel ond b Lod (acs «a go hOl AeA ,1354 asid Me BOLASAISM 

ti*tenotl ‘asinadosm mO%2 Se 
s oder of duvet si t02. yreeRe9en BAVY It syeet elds anivioss nT 
.8T of bentedeos sneatebyotg offs ton 20 ‘elteiw of Se Gossm 
Spor7seo weljlzed se’ suebnogaes- od? berwovs? doldw «258 98) 
eviotios® Yeabou siasileqqs of7 03 besneig nos: 


to asoeta dred getwetves we25A {324 eelsiT Baal sa? 0 oe 


78 


"The Land Titles Act of Alberta (R.S.A. 1942 c. 205) is a statute 
of general application to all the lands throughout the Province. 
The Mechanics' Lien Act creates a lien in favour of those who 
provide labour and materials utilized in the construction, 
alteration or repair of buildings. It is, therefore, legislation 
in favour of specified parties who, as a result thereof, may 
register an encumbrance against the land in the appropriate Land 
Titles Office. It follows that the effect of registration of a 
mechanic's lien in the Land Titles Office must be determined under 
the provisions of The Land Titles Act, except as these may be 
repealed, altered or modified by the provisions of The Mechanics’ 
Lien Act. This conclusion, apart from the general principles of 
construction, is supported by the provisions of The Mechanics' Lien 
Act. ---The Mechanics’ Lien Act, therefore, does not alter or 
modify the provisions of The Land Titles Act in respect to an owner 
in the position of the appellants who, under Section 60(1) of The 
Land Titles Act, hold their certificate of title "“subject...to such 
encumbrances, liens, estates or interests as are notified on the 
folio of the register which constitutes the certificate of title 
absolutely free from all other encumbrances, liens..." All of the 
liens here in question were not “notified on the folio” when the 
certificate of title was issued to the appellants. It must follow 
that they hold the land free and clear thereof.” 


Recently, the applicability of the Hager decision to the law of 


Alberta has been questioned by certain members of the Alberta Bar. 15 


Such questioning is a direct result of the fact that since Hager was 


decided, certain amendments have been made to the Builders' Lien Act 


which if present at the time Hager was decided may have caused the Court 


to decide otherwise. In this respect, the views of one practitioner are 


as follows: 


14 
15. 


"The suggestion has been made that the Hager v. United Sheet Metal 
case is no longer applicable to the Province of Alberta. In the 
Hager case Mr. Justice Estey stated that the rights conferred by 
The Mechanics’ Lien Act were repugnant to the old Section 61 of The 
Land Titles Act. Mr. Justice Estey held that it was an important 
consideration in resolving the two Acts that Section 2(g) of The 
Mechanics' Lien Act which defined “owner” stated "that unless the 
context otherwise requires” meant that The Land Titles Act overrode 


Supra n. 12 at 147. 

W.D. Goodfellow, The Builders’ Lien Act - Practice and Procedure, 
Selected Papers Presented at the Mid-Winter Meeting of the Alberta . 
Branch Canadian Bar Association, (1978), 59. 
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the specific provisions of The Mechanics' Lien Act. The definition 
of “owner" in The Builders' Lien Act has no such qualification and 
as the specific overrides the general, the definition of “owner” 
under The Builders’ Lien Act may override the privileges given to a 
purchaser under Section 56 of The Land Titles Act.” 


In support of the above mentioned view it can be noted that in the 
Engineering case, the Court relied on the doctrine that where two pieces 
of legislation are in conflict with respect to the same subject matter, 
the specific legislation will override that of the general. In this 
respect, McTaggart, Co. Ct. J., stated: 


“It is clear that were it not for the passing of The Strata Titles 
Act the problem herein would not have arisen. What is the effect 
of that Act in respect of The Mechanics' Lien Act? Ley The: 
Mechanics’ Lien Act is considered as dealing with a special 
subject, i.e. liens, and The Strata Titles Act is considered as 
dealing with a general subject, i.e. subdivision of land in strata 
and the disposition of title thereto, then it cannot be presumed 
that the general Act intended to interfere with the special 
provisions in The Mechanics’ Lien Act unless that intention is very 
clearly manifested: see Maxwell on Interpretation of Statutes, 12th 
Edition (1969), p. 196. In the absence of clear language I doubt 
that the legislature intended on passing The Strata Titles Act to 
permit one party, in this case the owner, to deal with its property 
in such a way as to prejudice other Pea who are entitled to 
rights under The Mechanics' Lien Act." 


It is suggested that in light of the present statutory and judicial 
uncertanty with respect to the position of a purchaser who purchases a 
new unit and registers his title prior to the registration of a 
builder's lien, the Alberta legislature should amend the Condominium 
Property Act vis a vis the application of the Builders' Lien Act and the 


Land Titles Act to such a situation. 


B. Ineffectiveness of the Provisions Contained in the Condominium 


Property Act 


The present conflict which exists between the provisions contained 


in the Builders’ Lien Act and in the Land Titles Act have the effect of 


Pb, supra on. 15 at 62. 
Lye pupea n. 3. at 320. 
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placing a purchaser of a new unit in an uncertain position with respect 
to the liability for builders' liens which are registered after the date 


of conveyance. 
aes Section 11 


In order to reduce the harmful effects which accompany such 
uncertainty, the legislature has provided in the Condominium Property 
Act a form of assurance to a purchaser of a new unit that the owner 
developer will have sufficient funds available to provide clear title to 
a purchaser upon completion of the entire project. This provision is 


contained in Section 1l of the Act which reads as follows: 


11(1) A developer or a person acting on his behalf shall hold in 
trust all the money paid by the purchaser under a purchase 
agreement, other than rents, security deposits or mortgage 
advances, and 


(a) if the improvements to the residential unit and the 
common property are substantially completed, that money 
may be paid to the developer on delivery of the title 
document to the purchaser, or 


(b) if the improvements to the residential unit are 
substantially completed but the improvements to the 
common property are not substantially completed, 


(i) not more than 50% of that money less the interest 
earned on it may be paid to the developer on 
delivery of the title document to the purchaser, 
and 


(ii) upon the improvements to the common property being 
substantially completed, the balance of that money 
and all the interest earned on the total amount 
held in trust in respect of that purchase agreement 
may be paid to the developer. 


(2) The developer or a person acting on his behalf who receives 
money that is to be held in trust under subsection (1) shall 
forthwith deposit the money into an interest bearing trust 
account maintained in a bank, treasury branch, trust company 
or credit union in Alberta. 
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(3) Money deposited under subsection (2) shall be kept on 
deposit in Alberta. 


(4) If money is being held in trust under subsection (1) and the 
purchaser of the residential unit takes possession of or 
occupies the unit prior to receiving the title document, the 
interest earned on that money from the day the purchaser 
takes possession or occupies the unit to the day he receives 
the title document shall be applied against the purchase 
price of the unit. 


(5) Subject to subsection (4), the developer is entitled to the 
interest earned on money held in trust under this Section. 


(6) For the purpose of this Section, improvements to _ the 
residential unit or the common property, as the case may be, 
are deemed to be substantially completed when the 
improvements are ready for use or are being used for the 
purpose intended. 


(7) This Section does not apply in respect of money paid to a 
developer, or to a person acting on behalf of a developer, 
under a purchase agreement if that money is held under the 
provisions of a plan, agreement, scheme or arrangement 
approved by the Minister that provides for the receipt, 
handling and disbursing of all or a portion of that money or 
indemnifies against loss of all or a portion of that money 
or both. 


Basically Section 11 is an attempt by the legislature to provide a 
purchaser with security of title from the attachment of a builder's 
lien. However, as the balance paid under Section 11 is due at the time 
the improvements are substantially completed, it is still possible that 
a builder's lien could be filed against the purchased property after 


this date, provided the lien was within the statutory time period. 


A further weakness of Section 11 is that although it sets out the 
procedure for the entrusting of money to the owner developer, there is 
an omission in that there is no provision which will ensure that these 
provisions of trust are to be carried out. Presumably, an owner 
developer could use for his own benefit the money so entrusted. In such 
a case, aside from the enforcement provision contained in Section 71(2), 
the purchaser in addition, to paying the other half of the purchase > 
price may still be faced with the problem of a builder's lien having 
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been registered against his title. Section 11 therefore still leaves a 
purchaser vulnerable to the registration of a builder's lien after the 


date of conveyance. 
2 British Columbia Act 


Although Section 11 of the Alberta condominium Act does not provide 
the desired security of title to a purchaser of a new unit against 
builders' liens, the British Columbia legislature has provided such 
security in its condominium legislation. The British Columbia provision 


is contained in Sections 75 and 76 which read as follows: 


75(1) Notwithstanding any other Act, where an owner developer 
conveys a strata lot to a purchaser, no builder's lien shall 
be filed against the strata lot, or against the purchaser's 
share in the common property, later than 31 days after the 
date the strata lot is conveyed to the purchaser. 


(2) Notwithstanding any other Act, or any agreement to the 
contrary, a purchaser of a strata lot from an owner developer 
shall retain a holdback in the amount of 154 of the gross 
purchase price of the strata lot, or any smaller amount fixed 
by regulation, for a period of 40 days after the date the 
strata lot is conveyed to the purchaser. 


(3) The holdback is subject to a lien under the Builders' Lien 
Act, and the holdback is charged with the payment of those 
persons employed under the person from whom the holdback is 
retained. 


(4) Payment of a holdback required to be retained under 
subsection (2) shall be made after 40 days expire unless in 
the meantime a claim of lien has been filed, or proceedings 
have been commenced to enforce a claim of lien against the 
holdback. 


(5) On payment of the holdback amount, all liens of the person to 
whom the holdback is paid, and of any person employed under 
him for the strata lot are discharged. 


76(1) Where one or more liens have been filed against a strata lot 
purchased from an owner developer, the purchaser may, by 
interlocutory application in proceedings that have been 
commenced to enforce the lien, or on originating application, 
pay into the court having jurisdiction the smaller of the 


es seveol Iftse sroletedd ik sna 
edd teaie weit e*veblivd a Te been 


} violmobwws atved IA era: Qo EI. sroLjaoed na oi LA 
wan & tc Tseaiouey & 02 sists to aise ' 
gains aidecte” datsisé odd 4 


lstibsS eff .totseleigel an te.tnobiros oat ral 
Wo OT Sam ey eno tios? nh: ei 
va vee i 
PIBIL VAs snbbondedt ese 
ot tol. sjetia n ayavape. 
: of? Jtentegs. Beltd od 7 
£ F %y atuembo oft el suafe | \ 
we odd -od 4 cog el tol sibige eft ogeb 
a . 3 inh saigo ¢ae jathaasaedeesaal y 
@ a3 aout Jol sicvt® e Jo sapedqauq & /QaeReees | 
\ oe iowa af) st dosdb tel « mbeded iets, rie 
| 7 oe te ,30i starte of2 26 eoteq omnia 
_ itp wyet 04 Fo Bbolysq = 302 polieheges ge, 
THERA DIL s3 o3 Bevaveéa ef gol ssarie 


We 
iw ofa webhe gett 2 63 Jjosidue af toughtolt edt 4 

he aT Bt ity | hy al agmhtet seria bas 5h 
. sii aoeTsq edi zaboy beyolque enouiag 
-barisiey - 


; ru D SC DbSTLV pes 2° BC SB108 & to seamen ae We 
ni seele 3 é i? 385338 sedSsem ot Lissa tS) notsooedue 
. bol peed esd cell to alala & enttracm fas 7 


iv? jen ia ‘i te minis & SoTotns 63 SEITBEBOS oo8 ferrin 
i? _ 
eel =. venee 
{2 Ye swell Ife ,anucer AdosdbIo# ont to seieees et ee ) 
1 a . : Bo bas blag ek toadhbiod se Rae 
bagredveth sim sol ejes9e eis } i 

vey y, 

hisn%3e & Jenlage ball? seed svssi onutt stam 40 Soo” vac CAPR 
Ven %ASHOTI en «raqoliev sh Taecwo oe went 2, ha ore A 
of avert sti pgotbesoosg a2 psotseoiiqga. ¥ Mriebed 
fe eo! rélz0 20 %o = ,ostl ep gota 6 oF pO 
eff 20 tellieos ads mokgotbetrzyt- gaivad mes at yeq 


Se 


aa 


83 


(a) total amount of the claims filed; or 
(b) full amount of the holdback under section 75(2). 


(2) Payment into court under subsection (1) discharges’ the 
purchaser from liability to the vendor or the lienholder for 
the claims of lien filed. The money paid into court stands 
in the place of the strata lot and the order shall provide 
that the liens be removed from the title to the strata lot. 


(3) Except as provided in this Act, the Builders' Lien Act 
applies. 


From the stand point of the purchaser, Sections 75 and 76 have all 
but resolved the problems associated with builders’ liens where an 
individual purchases a unit in a project when the total project has not 
been substantially completed. Such resolution is a result of the fact 
that Section 75 limits the time in which a builder's lien can be 
registered after the date of conveyance. In the event that a builder's 
lien were registered within this time period, the imposition under 
Section 75 of a statutory holdback for a period in excess of the 
statutory time period has the effect of ensuring that a lien claimant 


will be paid. 


Although Sections 75 and 76 do provide a purchaser with security of 
title from the registration of builders' liens, such security may be at 
the expense of the lien claimant. As the two statutory time periods 
begin to run from the date of conveyance, a problem is created in that a 
lien claimant may not always be aware that a conveyance of the property 
has taken place. Accordingly, the lien claimant may be barred from 
registering his builder's lien due to the expiration of the statutory 
time period. Due to this factor, Sections 75 and 76 cannot be 
considered as the total answer to the problems associated with builders' 


liens and the purchasing of a new unit. 


In light of the inadequacies of the present Alberta legislation, it 
is suggested that the Alberta legislature amend the existing condominium 


legislation and accordingly, provide for security of title to purchasers 
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of new condominiums from the ramifications which can arise if a 
builder's lien is registered subsequent to the date of conveyance. In 
this respect, Sections 75 and 76 of the British Columbia legislation may 


very well provide a starting point for such amendment. 
III PURCHASING AN EXISTING UNIT 


As the previous discussion illustrates, a puchaser of a new 
condominium unit may be held liable for builders' liens which are 
registered as a result of labour or materials being provided to a unit 
or the common property of the project. In this respect, such liability 
will be equally applicable to a purchaser of an existing condominium 
unit and accordingly, such a purchaser should be aware of the following 


problems: 


l. The liablity of a purchaser of an existing unit for builers' liens 


associated with a unit or the common property of a project. 


Ze The provisions contained in the Condominium Property Act are 
insufficient in providing the corporation with the means of raising the 


funds necessary to discharge builders' liens. 


3. Neither the Condominium Property Act or the Builders’ Lien Act 
allows a unit owner who wishes to clear his title from an encumbering 
builder's lien, the right to obtaining a partial discharge of such a 
lien. 


A. Maintaining the Project 
As mentioned previously in this Thesis, 18 the statutory duties of 
the corporation include the maintaining of the common property and the 


complying with notices or orders by a local or public authority 


18. Supra n. 5 of Chapter Two. 
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requiring repairs to be done in respect of any property contained in the 
project both unit or common.49 In order for the corporation to carry 
out such maintenance and repairs, contracts will have to be made with 


third parties for the acquiring of the necessary labour and material. 


In recognition of the fact that such contracts will be concluded by 
the corporation in the performance of its statutory duties, the 
legislature has modified the relevant provisions of the Builders’ Lien 
Act. This statutory modification is contained in Section 70(b)(c) of 


the Condominium Property Act which reads as follows: 


70(b) For the purpose of the Builders' Lien Act, if on the request 
of a corporation 


(i) work is done on or in respect of the common property 
or a unit or both, or 


(ii) material is furnished to be used in the common 
property or a unit or both 


intended for the benefit of the common property generally, 
any lien that arises under that Act in consequence of it is 
on the estates of all the owners in all the units and the 
common property. 


(c) if on the request of a corporation 
(i) work is done on or in respect of any unit, or 
(ii) material is furnished to be used in any unit. 


intended for the benefit of that unit, any lien that arises 
under that Act in consequence of it is on the estate of the 
owner in that unit and his share in the common property. 


19. The corporation's duty to comply with notices or orders of a local 
Or public’ authority” “ise contained in Secttfon 30(2)(b) of “the 
Condominium Property Act and this duty relates to the parcel. By 
virtue of Section 1(1)(0) of the Condominium Property Act the term 
“parcel” is defined as, “the land comprised in a condominium plan”. 
Accordingly, as the land comprised in a condominium plan is the 
total unit and common property of a project, the duty contained in 
Section 30(2)(b) is in reference to this total property. 
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In a situation where a unit falls into disrepair and such a state 
breaches a municipal or provincial law, the corporation by virtue of 
Sections 31(1)(b) and 70(c) of the Condominium Property Act has the 
requisite authority to carry out the required repairs should the unit 
owner fail to do so. Any liability for builders' liens which are 
registered as a result of such repairs, will only attach to the 
delinquent unit owners interest in the project. However, where at the 
request of the corporation labour or materials are provided to a unit or 
the common property, for the benefit of the common property, problems 


are encountered. 


As the corporation's statutory authority is limited to the control, 
Management and administration of the common property, any works 
performed to a unit at the request of the corporation for the supposed 
benefit of the common property, would in effect constitute an excess of 
jurisdiction. As the initial authority is absent, it is irrelevant that 
such works benefited the common property. Should builders' liens be 
registered in consequence of such works, such liens by virtue of Section 
70(b) will attach to the estates of all the unit owners in the project. 
Although an aggrieved unit owner may have the right to bring an action 
against the corporation for compensation, the fact remains that as the 
legislature in enacting Section 70(b) has provided the manner in which a 
lien claimant is to register his lien, such a lien would constitute a 
valid charge against the estates of all the unit owners in the project. 
It is suggested that in light of this legislative oversight, the 
legislature should confine Section 70(b) so that reference is only made 


to the common property. 


Although the terminology employed in Section /70(b) may create 
problems for the unit owners, additional problems are created where the 
corporation requests labour or materials for the maintenance of the 
common property. In this respect, there is a fine line between what is 
to be considered as constituting an improvement or betterment of the ~ 


common property. As discussed in Chapter Three a unit owner who is in 
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the minority and who is opposed to such works may be forced by the 
majority into requesting labour or materials for unnecessary works. In 
such a situation, the unit owner who was opposed to such a request may 
by virtue of Section 70(b) find himself liable for the payment of 
builders' liens that have been registered against his interest in the 


project. 
B. Payment of the Lien 


In the ordinary course of events, the possibility of a contractor 
or materialman invoking the lien provision contained in Section 70(b) is 
remote as there are usually ample funds available to the corporation for 
the payment of such debts. In this respect there are three methods by 
which such funds can be made available to the corporation: by the 
capital replacement reserve fund, by means of borrowing or by way of 


levying a contribution. 
T: Capital Replacement Reserve Fund 


In an average situation, the corporation could realize the 
necessary funds by drawing from the fund established pursuant to Section 
33(1) of Appendix I of the Act. This fund, which is termed the “capital 
replacement reserve fund" is expressly to be used for the repair and the 
replacement of "...any real and personal property owned by _ the 
corporation and the common property, when the repair or replacement does 
not. occur annually."29 However, such a fund was not designed to 
provide a sole source of revenue for large expenditures. In the event 
that the expediture is immoderately high, this fund would likely not 


contain the necessary monies to meet the expenditure. 


20. Section 33(1) of Appendix I, supra n. 1 of Chapter One. 
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2. Borrowing Funds 


As a second alternative, the corporation could merely rely on its 
authority to “borrow money required by it in the performance of its 
duties or the exercise of its powers. "21 Unfortunately, this method may 
prove futile as the corporation may not have sufficient assets to serve 
as collateral for a loan of a large amount. In such a situation, 
lending institutions may be leery of granting a large loan and the 
attaining of the loan may only be achieved on the condition that all of 
the unit owners in the project provide a personal guarantee for the 
loan. It is unlikely, however, that the corporation would be able to 


obtain such guarantees. 
ae Levying of a Contribution 


With respect to cases involving large expenditures the better 
course of action would be for the corporation to levy a contribution. 
By virtue of the power provided by Section 31(1)(c), a corporation can 


levy "...contributions on the owners in proportion to the unit factors 


722 


for their respective units.’ In terms of effectiveness, it would 


appear that this is the better of the three methods as in choosing to 
levy a contribution, the corporation stands a better chance of raising 
the necessary funds as it can always pressure a belligerent unit owner 
into paying the contribution by either suing the defaulting owner in 


debt23 or by liening that individual's interest in the project.24 


21. Section 3(b) of Appendix I, supra n. 1 of Chapter One. 

22. The amounts raised by levying contributions in accordance with 
Section 31(1)(c) are deposited in a fund which in accordance with 
Section ,31(1)(a), is,.to,,be, used «by,..the ,corporation,.«.... for 
administrative expenses sufficient in the opinion of the 
corporation, for the control, management and administration of the 
common property, for the payment of any premiums of insurance and 
for the discharge of any other obligation of the corporation; ” 

23. Section 30(2) supra n. 1 of Chapter One. 

24. Section 31(4)(5) supra n. 1 of Chapter One. 
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C. Clearing the Title of a Builder's Lien 


In the majority of cases, the corporation will be able to raise the 
necessary funds by any one of the above means but assuming that the 
corporation cannot, and a builder's lien is registered against all of 
the unit and common property in the project, then what is the position 
of those unit owners who wish to clear their title from the encumbering 
lien? In such a situation, a unit owner who wishes to clear his title 
may be forced into paying the entire amount of the lien as a lien 
claimant under the Builders' Lien Act or the Condominium Property Act 


does not have to give a partial discharge of the lien.29 
i Ontario 


Although there is no provision in Alberta which allows for a 
partial discharge of a lien, the legislatures of Ontario and New York 
have entrenched such a remedy in their respective condominium 


legislation.76 In this respect, the Ontario provision reads as 


follows: 

(7) No encumbrance is enforceable against the common elements 
after the declaration and description are registered. 

(8) Where, but for subsection 7, an encumbrance would be 
enforceable against the common elements, the encumbrance is 
enforceable against all the units and common interests. 

(9) Any unit and common interest may be discharged from such an 


encumbrance by payments to the claimant of a proportion of 
the sum claimed, determined by the proportions specified in 
the declaration for sharing the common interests. 


(10) Upon payment of a portion of the encumbrance sufficient to 
discharge a unit and common interest, and upon demand, the 
claimant shall give to the owner a discharge of that unit 
and common interest in accordance with the regulations. 


25. A. Rosenberg, Condominium in Canada, supra n. 6 of Chapter One at 
7; see also, Risk, “Condominiums in Canada", supra n. 1 of Chapter | 
Three at 31. 

26. Supra n. 18 at Chapter Two. 
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Unfortunately, a statutory provision which allows for a partial 
discharge of a builder's lien will not eliminate all sources of problem. 
In this respect, what is the position of a unit owner, where a 
contribution has been levied by the corporation and that unit owner has 
paid the levy yet a builder's lien is still registered against his 
interest in the project? In such a situation, even if there were a 
statutory provision in existence which provides for a partial discharge, 
the lien claimant would be justified in refusing to provide a partial 
discharge as the payment has been made not to the lien claimant but to 


the corporation. 
2 New York 


In New York, that state's legislature has devised a unique scheme 
whereby, if materials or labour are furnished for the common property, 
the right to register a builder's lien against all the units in the 
project has been completely eliminated. To compensate the contractor or 
materialman, the legislature has replaced the right to register a 
builder's lien with the right to draw from a trust fund which operates 
within the perimeters of the condominium scheme. In this respect, the 


New York provision reads as follows:2/ 


2. Labour performed on or materials furnished for a unit shall not 
be the basis for the filing of a lien pursuant to Article 2 of 
the lien law against the unit of any unit owner not expressly 
consenting to or requesting the same, except in the case of 
emergency repairs. No labour performed on or materials 
furnished to the common elements shall be the basis for a lien 
thereon, but all common charges received and to be received by 
the Board of Managers, and the right to receive such funds, 
shall constitute trust funds for the purpose of paying the cost 
of such labour or materials performed or furnished at the 
express request or with the consent of the manager, managing 
agent or board of managers, and the same shall be expended 
first for such purpose before expending any part of the same 
for any other purpose. 


27. Condominium Act, Real Property Law, Consolidated Laws of New York, 
1965,339-d, Article, 9-5. 
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Although the New York provision does provide an unpaid contractor 
or materialman with security of payment and protects a unit owner from 
having to pay more than his proportionate share of a levy in order to 
clear his title, it does have a number of material draw backs. In 


reference to these draw backs one writer states: 


"This device of transforming a mechanic's lien into a species of 
personal property is ingenius, especially if it functions without 
creating new worries for the venture. Its success would depend 
upon the willingness of prospective contractors to forego their 
liens in exchange for claims against assets that might be non- 
existant when the claims mature. That mechanics who find the lien 
a useful and familiar remedy will readily enter into contracts in 
which they must rely upon a novel security device is an unproved 
and doubtful proposition. Their attorneys would undoubtfully warn 
them of uncertainties regarding the operation of the trust. For 
example: does the trust start while the job is being performed or 
when a claim for payment is made? Does the trust corpus consist of 
all common charges or only those based upon the mechanic's 
services? How can the mechanic compel payment of charges by 
delinquent unit owners? "28 


In spite of these possible disadvantages, the New York provision 
has an advantage in that it places the burden of collection properly 
upon the corporation's board of managers.29 As the corporation has the 
necessary statutory power to compel a delinquent owner into paying his 
proportionate share of the levy, the corporation and not the contractor 
or materialman would be in the better position to ensure that payment is 
made. However, it would appear that as a whole, the disadvantages of 
this scheme29 far out weigh the advantages and in this respect, an 
implementation in Alberta of such a scheme might create more problems 


than already exist under the present legislation. 


28. C. Berger, “Condominium Shelter on a Statutory Foundation", (1963) 
LXIII Columbia Law Review at 1023. 

29. C. Berger, “Condominium Shelter on a Statutory Foundation", supra 
tee 2orat LOZ. 

30. R.C.B. Risk, “Condominiums in Canada", supra n. 2 of Chapter Three. 
Bt, 30. 
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In order to resolve the problems associated with builders' liens 
and the maintenance of the common property, it is submitted that the 
Alberta legislature adopt a provision similar to that of Ontario. In 
addition though, provision should be made that in cases where a 
contribution has been levied for the purposes of paying a lien claimant 
and a unit owner has paid his share of the levy, that unit owner should 
be assured a partial discharge, and should not have to pay again in 
order to obtain such a discharge. In such a case, to ensure that the 
unpaid lien claimant is not prejudiced, provision should be made whereby 
the lien claimant would have the right to proceed against’ the 
corporation for the amount which is being relinquished in giving the 


partial discharge. 


Vis CONCLUSION 


In conclusion, it can be seen that the area of builders’ liens when 
placed in the context of the condomnium form of housing has caused 
certain problems. These problems will not be resolved unless the 
Alberta legislature enacts the necessary remedial legislation. In this 
respect, it is submitted that in order to provide a unit owner with 
security of title the Alberta legislature should formally adopt the 
proposals suggested throughout this Chapter and legislate accordingly. 


. a 


a a Ne 


ecait ‘erebilud dite veretoousa 9 * Ld 


ett dad3 bajtimdye al af “se 

at ,olzesn0 30 Jedd of intact! ae 
& stsiw esses ot ‘tad shea ‘ed “Blweda a 
tnemiels osiil a gaiyeq 20 sssogeiy eF2 Sig 
bivotla tanwo tlav ted? , yal edt Fe etadé eit E 
ni nless yveq 62 svad jon Bioots Bas og 
i? Jedd exvercsd od ,988d & owe: ant -oguendoekb oe 
rdavere shana of bloods golelveny ,beatbelesqg Son ws 
elf jJuotsgs bessorq of 2dgit oo seed Bioo | 
wit pnivio «i bedstupoties gated af doiy javoms si3 F 


BOTEUIONOD VE 


jw seootl ‘erahliod Ye asta et? set? osst af meo. at «ho fariton ya 


ee 


oe : 
seus mil gotevaxt 0 e10% mptagohsoo sft do Saejeen Sag '- 


, 
e 


i 4 leas) 3 755 lite ems ld otd oesniT - emel¢ 


3 : J > en) ‘ote 

t } Ge auljafatgs! [elbaaey Yiaensoen S82 €35805 otuselalgs. fe. 
‘ a ; 4 > 

uw) thew gs ebiverg ef tebso 2 Jadt begdtmdee BF a2 2198 


a 
‘ 


joohs vlleegat bleofe siitealstasl azyzedifn of3_ eiats to yan 


. : ’ 2 a f ‘ ; - 
vregne steletes! ben “eSqed0 aid Joodgéosis hodasggue Ineo 
7 :.) Paes 
7 ihe wv = 


‘7 * ws a 


CHAPTER VI 
CONCLUSION 


In the Canadian context, the legislatures of Alberta, British 
Columbia and Ontario are to be credited with the honour of having passed 
the first condominium legislation.! Aside from sharing this 
distinction, these provinces also share the common distinction of having 
modeled their condominium legislation after the New South Wales 


precedent. 


Although the original New South Wales legislation provided 
the basic essentials for implementing the statutory condominium, it was 
soon found to be inadequate, and accordingly it was repealed and 
replaced. Many of the provisions contained in the new legislation have 
been adopted by the respective legislatures of British Columbia and 
Ontario. With respect to Alberta, such adoption has not taken place and 


as mentioned at the outset of this Thesis,? 


although there have been 
amendments, the Alberta legislation is in substance the same as that 


long since discarded in New South Wales. 


In Alberta, there have been very few cases concerning condominiums 
and condominium legislation. This fact might suggest to the uncritical 
that the legislation is not only well understood but effective. On the 
other hand, until recently, there have been very few condominiums in 
Alberta and its legislation has not been subjected to the attack and 
Scrutiny that such legislation has been elsewhere. Elsewhere, the 
legislation has been drastically changed as its inadequacies have become 
apparent and it is expected that the Alberta legislation will share the 


same fate. 


Ts The Alberta and British Columbia statutes came into force on 
September 1, 1966; and the Ontario statute came into force on 
September 1, 1967. 

2. See generally, A. Rosenberg, Condominium in Canada, supra n. 6 of 
Chaper One at 1-4. 

a See Chapter One at 3. 
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In this Thesis, an endeavour has been made to point out certain of 
the inadequacies inherent in the current legislation which causes such 
legislation to be completely unacceptible in terms of providing the 
buying public with an assurance that an individual's interests, both 


financial and aesthic, in a condominium project will be protected. 


In Chapter Two, the rights of the unit owner, where the 
condominium corporation fails to perform its statutory duties were 
discussed. From such discussion, it can be seen that in protecting such 
rights, the remedies contained in the Condominium Property Act are slow, 
expensive or extreme and accordingly, unacceptable. However, other 
jurisdictions such as Ontario, British Columbia and New South Wales have 
provided such protection by implementing within their respective 
condominum statutes provisions which either allow a unit owner a 
specific right of action against the condominium corporation or provides 
the means for resolving a dispute between an aggrieved unit owner and 


the condominium corporation. 


In Chapter Three, the rights of the minority unit owner with 
respect to the internal government of the condominium project were found 
to be insecure. In this respect, the Condominium Property Act has 
provided the majority with powers which can be used against the minority 
in a dictatorial manner by means of the passage of bylaws which are 
unreasonable or oppressive to the minority. In other jurisdictions, 
such as Ontario, British Columbia and New South Wales, their respective 
legislatures have placed a check on the power of the majority by 
implementing within their respective condominium statutes either an 
express provision that a bylaw be reasonable or the statutory means of 


ensuring that a bylaw in order to be enforceable be reasonable. 


In Chapter Four, it was seen that unit owners, as owners in common 


in the common property, may due to such association, be susceptible to 
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unlimited tortious liability. In this respect, the Condominium Property 
Act, fails to provide the unit owners with the necessary protection 
against such liability. However, in other jurisdictions such as Ontario 
and New South Wales such liability has been placed on the shoulder's of 
the condominium corporation rather than on the individual unit owners. 
Alternatively, other jurisdictions such as Massachusets and New Jersey 
have not only re-directed such liability to the condominium corporation 


but have also limited the liability. 


In Chapter Five, the unit owner's liability for builders' liens 
during the initial stages of the condominium project and during the 
projects entire life were discussed. From such discussion, it is 
apparent that the Condominium Property Act fails to provide the unit 
owners with title security from the financial ramifications created by 
the registration of builders' liens. In other jurisdictions such as 
Ontario, British Columbia and New York, provision has been made in their 


respect condominium statutes which provides such security of title. 


Today, we have the benefit of an increased volume of case law 
concerning problems associated with the condominium form of housing. In 
addition the legislatures in other jurisdictions have formulated note 
worthy statutory provisions specifically designed to deal with these 
problems. In England, where condominiums have existed for over 400 
years, condominiums are created by contract and are governed by the 


4 The English experience is unique not because 


common law of contract. 
it operates in the absence of an enabling statute but because it 
operates successfully. The marked absence of litigation over a period 
of 400 years concerning condominiums provides proof of such success. 


This fact has been attributed by one authority to the ability of English 


4. Vol. I, A. Ferrer and K. Stecher, Law of Condominium, supra n. 8 
of Chapter One at 65. , 
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solicitors in devising condominium schemes which satisfy the local 


demand. 


If the English solicitors can create a contractual condominium 
scheme which satisfies the needs of all parties concerned, why cannot 
the Alberta legislative draftsmen create an equally successful statutory 
scheme? We have the benefit of the case law and workable statutory 
precedents from other jurisdictions which would make the task of 
devising a functional statutory condominium scheme a simple one. It is 
expected that if this cannot be achieved by the Alberta legislative 
draftsmen within the immediate future, the condomium concept will not 
enjoy the success that it has achieved in other parts of Canada and the 


world. 


In this respect, the recommendation made by Professor D. J. 
Pavlich to the British Columbia legislature, in reference to the Strata 
Titles Act® is equally applicable to the Alberta legislature. Professor 


D. J. Pavlich's recommendation is as follows: 


"It is suggested that because of the complexity of the Act and the 
extent of condominium activity in the Province, the government, as 
author of a piece of legislation that affects one of the few major 
investments of most ordinary mortals, has a responsibility to 
ensure that its creation achieves its noble objectives and does 
not become a monster and the source of a legal (and social) 
nightmare for many owners. It is respectfully submitted that our 
Legislature should set up machinery for the supervision and 
comprehensive administration of the Act. So far the government's 
administration covers only the incipient stages of condominium 
development, thereby affording protection to a few. The real test 
of condominium viability will depend on its ability to serve 
efficaciously the needs of the consumer. This requires greater 
involvement over an extended period of time. 


=) Vol. I, A. Ferrer and K. Stecher, Law of Condominium, supra n. 4 
ateoo0. 

6. S.B.C. 1974, c. 89; this is the old condominium legislation which 
has since been repealed and replaced by the Condominium Act, 
R°S.B.C. 1979, c. 61, ‘supraun.. 24 "0f Chapters 1wo. 

eS D.J. Pavlich, The Strata Titles Act, supra n. 10 of Chapter One at 
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It is hoped that the Alberta legislature will heed this 
recommendation and enact the necessary remedial provisions. As a 
possible guide to such enactment, it is suggested that the Alberta 
legislature review the various proposals suggested throughout this 
Thesis as a possible means of ensuring the success of the condominium 


concept in the real estate market of Alberta. 
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APPENDIX ITT 


CONDOMINIUM PROPERTY ACT 
CHAPTER C-22 


HER MAJESTY, by and witis the advice and consent of the 
Legislative Assembly of Al>erta, enzcts as follows: 
segs noid 1(1) In this Act, 


(a) *‘board*’ means the board of a corporation as provided for 
in section 23; 


(b) ‘‘building’’ means one or more buildings on the same parcel; 
(c) “‘by-laws’’ means the by-laws of a corporation as amended 
from time to time and includes any by-laws passed in substitution 
for them; 


(d) **common property’ means so much of the parcel as is not 
comprised in a unit shown in a condominium plan: 


(e) ‘‘condominium plan’’ means a plan registered in a land titles 
office that complies with section 6 and includes a plan of rediv- 
ision registered under section 15; 

(f) ‘corporation’ means a body incorporated by section 20: 
(g) **Court’’ means the Court of Queen's Bench: 


(h) *‘developer’’ means a person who, alone or in conjunction 
with other persons, sells or offers for sale to the public 


(i) residential units, or 
(ii) proposed residential units, 
that have not previously been sold to the public; 


(i) ‘‘landlord’* means an owner of a residential unit that is being 
rented and includes a person acting on behalf of the owner: 


(j) *‘local authority’’ means 


(i) a city, town, village, municipal district or county, 
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(ii) the Minister of Municipal Affairs, in the case of an 
improvement district or a special area, or 


(iii) the Minister of the Crown in right of Canada charged 
with the administration of the National Parks Act (Canada), 
in the case of a National Park; 


(k) °*‘management agreement’’ means an agreement entered into 
by a corporation governing the general control, management and 
administration of 


(i) the real and personal property of the corporation asso- 
Ciated with the residential units, and 


(ii) the common property associated with the residential 
units; 
(1) **Minister’’ means the Minister of Consumer and Corporate 
Affairs; 


(m) ‘*municipality’’ means the area of a city, town, village, 
municipal district, county, improvement district, special area or 
National Park; 


(n) *‘owner’’ means a person who is registered as the owner of 
(i) the fee simple estate in a unit, or 
(ii) the leasehold estate in a unit when the parcel on which 
the unit is located is held under a lease and a certificate of 


title has been issued under section 3(1')(b) in respect of that 
lease; 


(0) **parcel’* means the land compnised in a condominium plan; 
(p) ‘purchase agreement’’ means an agreement with a developer 
whereby a person purchases°a residential unit or proposed resi- 
dential unit or acquires a right to purchase a residential unit or 
proposed residential unit; 


(q) ‘*recreational agreement’’ means an agreement entered into 
by a corporation that allows 


(i) persons, other than the owners, to use recreational facil- 
ities located on the common property, or 


(ii) the owners to use recreational facilities not located on 
the common property; 


(r) *‘residential unit’’ means a unit used or intended to be used 
for residential purposes; 


(s) *‘special resolution’’ means a resolution 
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(i) passed at a properly convened meeting of a corporation 
by a majority of not less than 75% of all the persons entitled 
to exercise the powers of voting conferred by this Act or the 
by-laws and representing not less than 75% of the total unit 
factors for all the units, or 


(ii) signed by not less than 75% of all the persons who, at 
a properly convened meeting of a corporation, would be en- 
tiled to exercise the powers of voting conferred by this Act 
or the by-laws and representing not less than 75% of the total 
unit factors for all the units; 


(t) **titke document’’ means, in respect of a residential unit, a 


transfer of the unit that is registrable under the Land Titles Act; 


(u) ‘**unanimous resolution’’ means a resolution 


(i) passed unanimously at a properly convened meeting of 
the corporation by all the persons entitled to exercise the 
powers of voting conferred by this Act or the by-laws and 
representing the total unit factors for all the units, or 


(11) signed by all persons who, at a properly convened meet- 
ing of a corporation, would be entitled to exercise the powers 
of voting conferred by this Act or the by-laws; 


(v) ‘‘unit’’ means a space that is situated within a building and 
described in a condominium plan by reference to floors, walls 
and ceilings within the building; 


(w) ‘‘unit factor’’ means the unit factor for a unit as specified 
or apportioned in accordance with section 6(g) or 15(5), as the 
case may be. 


(2) Other expressions used in this Act and not defined in subsection 
(1) have the same meanings as may be assigned to them in the Land 
Titles Act. 

RSA 1970 c62 52:1972 c22 82:1978 c9 s2;1978 cSi 529 


2(1) A building may be designated as a unit or part of a unit or 
divided into 2 or more units by the registration of a condominium 
plan under this Act. 


(2) The Registrar shall not register a condominium plan unless that 
condominium plan descnbes 2 or more units in it. 


(3) For the purposes of the Land Titles Act, a condominium plan 
shall be deemed on registration to be embodied in the register. 


(4) ‘This Act applies only with respect to land held in fee simple, 
excepting thereout all mines and minerals. 


(5) Notwithstanding subsection (4), if land is held under lease and 
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Cenificate of utle 
for unit 


Cenificate to show 
share in common 


Property 


Liability of owner 


Chap. C-22 CONDOMINIUM PROPERTY RSA 1980 


a certificate of title has been issued under the Land Titles Act in 
respect of the lease, this Act applies to the land described in the 
certificate of title, excepting thereout all mines and minerals. 


RSA 1970 c62 $3:1972 c22 s3:1978 c9 s3 


3(1) On registering a condominium plan the Registrar 


(a) shall cancel the certificate of title to the parcel described in 
the plan, except as to any mines and minerals comprised in it, 
and 


(b) shall issue a separate certificate of title for each unit described 
in the plan, 


and any interests affecting the parcel that are noted on the certificate 
of title cancelled under clause (a) shall be endorsed on the certificates 
of title issued under clause (b). 


(2) No more than one unit may be included in one certificate of title 
and no other land, except the owner’s share in the common property, 
may be included in the same certificate of title with a unit. 


(3) After a certificate of title to a unit is issued pursuant to subsection 
(1), the unit comprised in it may devolve or be transferred, leased, 
mortgaged or otherwise dealt with in the same manner and form as 
land held under the Land Titles Act and the provisions of that Act 
apply to those dealings in so far as they do not conflict with this Act 
or the regulations. 

RSA 1970 c62 $4:1972 c22 s4 


4(1) The Registrar, in issuing a certificate of title for a unit, shall 
certify on it the owner’s share in the common property. 


(2) The common property comprised in a registered condominium 
plan is held by the owners of all the units as tenants in common in 
shares proportional to the unit factors for their respective units. 


(3) Except as provided in this Act, a share in the common property 
shall not be disposed of or become subject to a charge except as 
appurtenant to the unit of an owner and a disposition of or charge 
ON a unit operates to dispose of or charge that share in the common 
property without express reference to it. 


RSA 1970 c62 s$ 


5 Except to the extent that an interest endorsed on a certificate of 
title relates to that particular unit, the owner of the unit is only liable 
in respect of that interest in proportion to the unit factor for his unit. 


RSA 1970 c62 36 
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Requirements of 
condominium plan 


Boundaries of 
comdomumussen wnat s 


RSA 1980 CONDOMINIUM PROPERTY Chap. C-22 


Condominium Pians 


6(1) Every plan presented for registration as a condominium plan 
shall 


(a) be described in the heading of the plan as a condominium 
plan, 


(b) delineate the external surface boundanes of the parcel and 
the location of the building in relation to them, 


(c) bear a statement containing those particulars as may be neces- 
sary to identify the ttle to the parcel, 


(d) include a drawing illustrating the units and distinguishing 
the units by numbers or other symbols, 


(e) define the boundaries of each unit, 
(f) show the approximate floor area of each unit, 


(g) have endorsed on it a schedule specifying in whole numbers 
the unit factor for each unit in the parcel, 


(h) be signed by the owner of the property, 


(i) have endorsed on it the address at which documents may be 
served on the corporation concemed in accerdance with section 
63, and 


(j) contain any other features prescribed by the regulations. 


(2) If a plan presented for registration as a condominium plan in- 
cludes residential units, that plan shall, in addition to meeting the 
requirements of subsection (1), delineate to the satisfaction of the 
Registrar the boundaries of the areas that are or may be leased under 
section 41 to an owner of a residential unit. 


(3) The Registrar shall, within 28 days from the day a condominium 
plan is registered, mail to the local authonty of the municipality in 
which the parcel is located, a copy of the registered condominium 
pian. 

RSA 1970 c62 57.1978 c9 4 


7(1) Unless otherwise stipulated in the condominium plan, if 


(a) a boundary of a unit is described by reference to a floor, wall 
or ceiling, or 


(b) a wall located within a unit is a load bearing wall, 
the only portion of that floor, wall or ceiling, as the case may be, 


that forms part of the unit is the finishing material that is in the 
interior of that unit, including any lath and plaster, panelling, gypsum 


BOY 


TOL 


i 
252m ot yee a8 cusluoireg Searene 


, 
a i 


an 7 


muininobaos & 2@ nay att g ya tots 


- iy 


soa tenn ch es Sch Ma RR ina a 
dnsdi of noitahn nt gelblied st to eniisoal | # , 


visoug ot ot ahi set tins an yaa 


prifiziugeiteih bas esinu sell grinrnan idl ghiwab ¢ shalsa 
todas ware To ceding a arity pe a 


thew dana Yo sainebaucd si-safiahi com be mt 
jis dons lo eon youll assieptite at wode (i) al a 


: ee 
cadmun stodw ai srivtiooge siubotles « th no bombay svatl Li? 
dgaueg set at tinw dass wi vovomd je 


wcraneng st to isero oft vd bangla ad (al) Se ere 


nd veen zomsmayacls taidwe ie gabe avi ff no banobes-suel Gk on 
mylasa diw sonshrooz nt baqreasot sateen ids 5 


* 7 if 
2ncieluge: si) yd bediers; ssumteel tarde una mainas (i) 


~ai tushy errs inimobaos 2 2% qvisemige: wl bainaisg aig e HM f§) 

oi pittionss of novibbe am Mate ache ted zine leinebien zohuls 

st io noises rises sti oy stesoiied (1) soirssedue To em 

vohew heal ad yer 70 sts tae anata ads bo 2 ‘ubnued sit weurergea | | 
ey tennshiert @ e ronwo ae of 1) sOUzIa ii 


ckinobeoe e yah ty med pqeb GE sidiw linda renzigaR off (Ep) | _ 
a Yriingrainaen sit} to ytiending taped nde of lisen sborskaget ai mulg 
rHeinabtes bersiigen ah lo yqos & +Bate2ol zi anes 3 thoicte 


i 
- . i 1 


ae Py OEE, Ke GL ALL Uy 


oie 
i uly oeimotnos sth ab betelvgite saturtseiio azalal) (1)F a 


liaw Tool ¢ af snecnslen ¢d Redeem al tiaw 8 20 yabawcd « {a) a 
© .gniliss Yo 
Jase gained back «a Haw a cites bareagl New a 4d) 
ad geno ofl? ta grilles 10 few mel Silt Yo SE ee Se ws 
of Od at a labeslone yridzwn ont @ nu ots Yo mug armed ry, . 


muanerey gelioneg vatesig have siael he gribelsat timy tert Ye vores 


] 
ae | ' 7 7 


Cenificates to 


Chap. C-22 ~ CONDOMINIUM PROPERTY RSA 1980 


board, panels, flooring material or coverings or any other material 
that is attached, laid, glued or applied to the floor, wall or ceiling, 
as the case may be. 


(2) Notwithstanding subsection (1), all doors and windows of a unit 
are part of the unit unless otherwise stipulated in the condominium 
plan. 


(3) Notwithstanding subsections (1) and (2), if a condominium plan 
was registered pnor to January |, 1979, the common boundary of 
any unit described in the condominium plan with another unit or 
with common property is, unless otherwise stipulated in the con- 
dominium plan, the centre of the floor, wall or ceiling, as the case 
may be. 

1978 c9 5 


8(1) Every plan presented for registration as a condominium plan 


condominium plan shall be endorsed with or accompanied by 


(a) a certificate of a land surveyor registered under the Land 
Surveyors Act stating that the building shown on the plan ts within 
the external surface boundaries of the parcel that is the subject 
of the plan and, if eaves or guttering project beyond those external 
boundanes, that an appropriate easement has been granted as an 
appurtenance of the parcel, 


(b) a certificate of 


(i) an architect registered or licensed under the Architects 
Act, 


(ii) aland surveyor registered under the Land Surveyors Act, 


(iii) a professional engineer registered or licensed under the 
Engineering and Related Professions Act, or 


(iv) a holder of a permit issued under the Engineering and 
Related Professions Act, if that holder is authorized to engage 
in professional engineering, 


stating that the units shown in the plan are the same as those 
existing, and 


(c) a certificate of the local authonty or of a person the local 

authority designates stating that the proposed division of the 

building, as illustrated in the plan, has been approved m the 
. local authority. 


(2) If an application is made for a certificate under subsection (1)(c), 
the local authority 


(a) may, with respect to a building that was constructed prior 
to August 1, 1966 or for which the building permit was issued 
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RSA 1980 CONDOMINIUM PROPERTY Chap. C-22 


rior to August |, 1966, prohibit the issue of the certificate if 
It considers it proper to do so, and 


(b) shall, with respect to a building for which a building permit 
was issued on or after August 1, 1966, direct the issue of the 
certificate if it is satisfied that the building conformed to 


(i) the development scheme, development control by-law, 
zoning by-law or land use by-law, as the case may be, and 


(ii) any permit issued under that scheme or by-law, 
that existed at the time the building permit was issued. 


(3) The provisions of the Planning Act relating to the subdivision 
of land do not apply to the division of a building under a condominium 
plan if 


(a) the surface boundaries of the parce! as defined in this Act 
on which that building is located correspond to the boundanes 
of a parcel as defined in the Planning Act, and 


(b) any building located on the parcel that contains a unit, con- 
tains 2 or more units. 
RSA 1970 c62 s8:1977 C89 165;1978 c9 56 


Sale of Residential Units by Developers 


aa, by devcimer, 9(1) A developer shall not sell or agree to sell a residential unit or 
a proposed residential unit unless he has delivered to the purchaser 


a copy of 
(a) the purchase agreement, 
(b) the by-laws or proposed by-laws, 


(c) any management agreement or proposed management 
agreement, 


(d) any recreational agreement or proposed recreational agreement, 


(e) the lease of the parcel, if the parce! on which the unit is 
located is held under a Jease and the certificate of title to the unit 
or proposed unit has been or will be issued under section 3(1)(b), 


(f) any mortgage that affects or proposed mortgage that will 
affect the title to the residential unit or proposed residential unit 
or, in respect of that mortgage or proposed mortgage, a notice 
prescribed under subsection (2), and 


(g) the condominium plan or proposed condominium plan. 


(2) A developer may deliver to the purchaser in respect of a mortgage 
or proposed mortgage a written notice stating 
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Rescission of 


Chap. C-22 CONDOMINIUM PROPERTY RSA 1980 


(a) the maximum pnincipal amount available under the mortgage, 


(b) the maximum monthly payment that may be paid under the 
mortgage, 


(c) the amortization period, 
(d) the term, 


(e) the interest rate or the formula, if any, for determining the 
interest rate, and 


(f) the prepayment privileges, if any. 


(3) Subject to subsection (4), a purchaser of a residential unit under 
this section may, without incurring any liability for doing so, rescind 
the purchase agreement within 10 days from the date the purchase 
agreement was executed by the parties to it. 


(4) A purchaser may not rescind the purchase agreement under sub- 
section (3) if all the documents required to be delivered to the pur- 
chaser under subsection (1) have been delivered to the purchaser not 
less than 10 days prior to the execution of the purchase agreement 
by the parties to it. 


(5) If a purchase agreement is rescinded under subsection (3), the 
developer shall, within 10 days from his,receipt of a written notice 
by the purchaser of the rescission, return to the purchaser all of the 
money paid in respect of the purchase of the residential unit. 

1978 9 s7 


10 Every developer who enters into a purchase agreement shall 
include in the purchase agreement the following: 


(a) a notification that is at least as prominent as the rest of the 
contents of the purchase agreement and that is printed in red ink 
on the outside front cover or on the first page of the purchase 
agreement stating as follows: 


**The purchaser may, without incurring any liability for doing 
so, rescind this agreement within 10 days of its execution by 
the parties to it unless all of the documents required to be 
delivered to the purchaser under section 9 of the Condomi- 
nium Property Act have been delivered to the purchaser not 
less than 10 days prior to the execution of this agreement by 
the parties to it.’’; 


(b) a description, drawing or photograph showing 


(i) the interior finishing of and all major improvements to 
the common property located within a building, 
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RSA 1980 CONDOMINIUM PROPERTY Chap. C-22 


(ii) the recreational facilities, equipment and other amenities 
to be used by the persons residing in the residential units, 


(iii) the equipment to be used for the maintenance of the 
common property, 


(iv) the location of roadways, walkways, fences, parking 
areas and recreational facilities, 


(v) the landscaping, and 
(vi) the exterior finishing of the building, 


as they will exist when the developer has fulfilled his obligations 
under the purchase agreement, 


(c) the amount or estimated amount of the monthly unit contn- 
butions in respect of the residential unit; 


(d) the unit factor of the unit and the basis of unit factor ap- 
portionment for all units comprised in the condominium plan. 
1978 c9 57 


Payments held 9 = 41(1) A developer or a person acting on his behalf shall hold in 
trust all the money paid by a purchaser under a purchase agreement, 
other than rents, security deposits or mortgage advances, and 


(a) if the improvements to the residential unit and the common 
property are substantially completed, that money may be paid 
to the developer on delivery of the title document to the purchaser, 
or 


(b) if the improvements to the residential unit are substantially 
completed but the improvements to the common property are not 
substantially completed, 


(i) ‘not more than 50% of that money less the interest earned 
on it may be paid to the developer on delivery of the title 
document to the purchaser, and 


(ii) on the improvements to the common property being sub- 
stantially completed, the balance of that money and all the 
interest earned on the total amount held in trust in respect of 
that purchase agreement may be paid to the developer. 


(2) The developer or a person acting on his behalf who receives 
money that is to be held in trust under subsection (1) shall forthwith 
deposit the money into an interest bearing trust account maintained 
in a bank, treasury branch, trust company or credit union in Alberta. 


(3) Money deposited under subsection (2) shall be kept on deposit 
in Alberta. 


(4) If money is being held in trust under subsection (1) and the 
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Chap. C-22 CONDOMINIUM PROPERTY RSA 1980 


purchaser of the residential unit takes possession of or occupies the 
unit prior to receiving the title document, the interest earned on that 
money from the day the purchaser takes possession or occupies the 
unit to the day he receives the title document shall be applied against 
the purchase price of the unit. 


(5) Subject to subsection (4), the developer is entitled to the interest 
earned on money held in trust under this section. 


(6) For the purpose of this section, improvements to the residential 
unit or the common property, as the case may be, are deemed to be 
substantially completed when the improvements are ready for use 
or are being used for the purpose intended. 


(7) This section does not apply in respect of money paid to a de- 
veloper, or to a person acting on behalf of a developer, under a 
purchase agreement if that money is held under the provisions of a 
plan, agreement, scheme or arrangement approved by the Minister 
that provides for the receipt, handling and disbursing of all or a 
portion of that money or indemnifies against loss of all or a portion 
of that money or both. 

1978 c9 57 


12 Section 11 does not apply if the purchaser does not perform his 
obligations under the purchase agreement. 
1978 c9 57 


13 If a purchaser of a residential unit, prior to receiving title to the 
unit, rents that unit from the developer, the amount that the developer 
may charge the purchaser as a security deposit in respect of the unit 
shall not exceed one month's rent charged for the unit. 

1978 c9 57 


Management Agreements 


14(1) In this section, ‘*developer’s management agreement’’ means 
a management agreement that was entered into by a corporation at 
a time when its board was comprised of persons who were elected 
to the board while the majority of residential units were owned by 
a developer. 


(2) Subject to subsection (3), a corporation may, notwithstanding 
anything contained in a developer's management agreement or a 
collateral agreement, terminate a developer's management agreement 
at any time after its board is comprised of persons who were elected 
to the board after the majority of the residential units were owned 
by persons other than a developer. 


(3) A developer's management agreement 


(a) may not be terminated under subsection (2) without cause 
until 2 years have elapsed from the day that the agreement was 
entered into, except when the agreement permits termination at 
an earlier date, and 
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RSA 1980 CONDOMINIUM PROPERTY Chap. C-22 


(b) may only be terminated under subsection (2) on the corpo-. 


ration giving 60 days’ written notice to the other party to the 
agreement of its intention to terminate the agreement, 


and the corporation is not liable to the other party to the agreement 
by reason only of the agreement being terminated under this section. 
1978 c9 37 


Redivision 


15(1) Any owner or owners may, with the approval of the local 
authority, redivide his or their units by registering a condominium 
plan relating to the unit or units so redivided in the manner provided 
by this Act for the registration of condominium plans. 


(2) Except as provided in this section, the provisions of this Act 
relating to condominium plans apply with all necessary modifications 
to a redivision of units. 


(3) Notwithstanding section 20, the owners of units in a condom- 
inium plan of redivision are not a corporation, but are, on the date 
of registration of the condominium plan of redivision, members of 
the corporation formed on registration of the original condominium 
plan. 


(4) On registration of a condominium plan of redivision, units com- 
prised in it are subject to the burden and have the benefit of any 
easements affecting those units in the original condominium plan 
that are included in the condominium plan of redivision. 


(5) The schedule endorsed on a condominium plan of redivision, 
as required by section 6(g), shall apportion among the units the unit 
factor or factors for the unit or units in the original condominium 
plan that are included in the redivision. 


(6) Before registering a proposed condominium plan of redivision, 
the Registrar shall amend the original condominium plan in the man- 
ner prescribed by the regulations. 
(7) On registration of a condominium plan of redivision, the land 
comprised in it shall not be dealt with by reference to units in the 
original condominium plan. 

RSA 1970 c62 10 

Conversions 

16 If a building contains premises that are 


(a) rented for residential purposes to a tenant who is not a party 
to 4 purchase agreement, and 


(b) not included in a condominium plan, 
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Chap. C-22 CONDOMINIUM PROPERTY RSA 1980 


the owner of those premises or a person acting on his behalf shall 
not sell or agree to sell those premises as a residential unit until the 
condominium plan that includes those premises ts registered at a land 
titles office. 

1978 c¥ 


Easements 


17 After the registration of a condominium plan, there is implied 
in respect of each unit shown in it, 


(a) in favour of the owner of the unit and as appurtenant to the 
unit, an easement for the subjacent and lateral support of the unit 
by the common property and by every other unit capable of 
affording support, 


(b) in favour of the owner of the unit, and as appurtenant to the 
unit, an easement for the shelter of the unit by the common 
property and by every other unit capable of affording shelter, and 


(c) in favour of the owner of the unit, and as appurtenant to the 
unit, easements for the passage or provision of water. sewerage. 
drainage, gas, electricity, garbage, artificially heated or cooled 
air and other services including telephone, radio and television 
services through or by means of any pipes. wires, cables or ducts 
for the time being existing in the parcel to the extent to which 
those pipes, wires, cables or ducts are capable of being used in 
connection with the enjoyment of the unit. 

RSA 1970 c62 si 


on™ §=6-18(1) After the registration of a condominium plan, there is implied 


in respect of each unit shown in it, 


(a) as against the owner of the unit, an easement, to which the 
unit is subject, for the subjacent and lateral support of the common 
property and of every other unit capable of enjoying support, 


(b) as against the owner of the unit, an easement, to which the 
unit is subject, to provide shelter to the common property and 
to every other unit capable of enjoying the shelter, and 


(c) as against the owner of the unit. easements, to which the 
unit is subject, for the passage or provision of water, sewerage. 
drainage, gas. electricity, garbape, artificially heated or cooled 
air and other services including telephone, radio and television 
services through or by means of any pipes. wires. cables or ducts 
for the time being existing within the unit, as appurtenant to the 
common property and also to every other unit capable of enjoying 
those easements. 


(2) When an easement is implied by this section. the owner of any 
utility service who is providing his service to the parcel. or to any 
unit on it, is entitled to the benetit of any of those easements that 
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RSA 1980 CONDOMINIUM PROPERTY Chap. C-22 


are appropriate to the proper provision of that service, but not to the 
exclusion of the owner of any other utility service. 
RSA 1970 c62 $12 


191) Easements or restrictions as to user implied or created by this 
Act or the by-laws take effect and are enforceable 


(a) without any memorial or notification on that part of the 
register constituting titles to the dominant or servient tenements, 
and 


(b) without any express indication of those tenements. 


(2) All ancillary nights and obligations reasonably necessary to make 
easements effective apply in respect of easements implied by this 
Act, including the right of an owner of a dominant tenement to enter 
a servient tenement and replace, renew or restore any thing the 
dominant tenement is entitled to benefit from. 

RSA 1970 c62 13 


Condominium Corporation 
20(1) On the registration of a condominium plan. there is constituted 
a corporation under the name **The Owners: Condominium Plan No. 
ase Siozii. be hk ** (the number to be specified being the number 
given to the plan on registration). 
(2) A corporation consists of all those persons 


(a) who are owners of units in the parcel to which the condom- 
inium plan applies, or 


(b) who are entitled to the parcel when the condominium ar- 
rangement is terminated pursuant to section 51 or 52. 


(3) Without limiting the powers of the corporation under this or any 
other Act, a corporation may 


(a) sue for and in respect of any damage or injury to the common 
property caused by any person, whether an owner or not, and 


(b) be sued in respect of any matter connected with the parcel 
for which the owners are jointly liable. 


(4) The Companies Act does not apply to a corporation. 
RSA 1970 c62 sI4 


Voting Rights 


21(1) The voting rights of the owner of a unit are determined by 
the unit factor for his unit. 


(2) When an owner's interest is subject to a registered mortgage, 
a power of voting conferred on an owner by this Act or the by-laws, 
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RSA 1980 CONDOMINIUM PROPERTY Chap. C-22 


person and the day that the person became or ceased to be, as the 
case may be, a member of the board. 


(3) The powers and duties of a corporation shall, subject to any 
restriction imposed or direction given at a general meeting, be ex- 
ercised and performed by the board of the corporation. 


(4) All acts done in good faith by a board are, notwithstanding that 
it is afterwards discovered that there was some defect in the election 
OF appointment or continuance in office of any member of the board, 
as valid as if the member had been properly elected or appointed or 
had properly continued in office. 

RSA 1970 c62 917:1978 c9 sit 


Annual Meetings of the Corporation 
24 When a developer registers a condominium plan, he shall within 


(a) 90 days from the day that 50% of the residential units are 
sold, or 


(b) 180 days from the day that the first residential unit is sold, 
whichever is sooner, convene a meeting of the corporation at which 
a board shall be elected. 

1978 c¥ s12 


25(1) The board shall, once every year, convene an annual general 
meeting of the owners. 


(2) An annual general meeting of the owners shall be convened by 
the board within 15 months of the conclusion of the immediately 
preceding annual general meeting. 

1978 c9 si2 

By-laws 

26(1) The by-laws shall regulate the corporation and provide for 
the control, management and administration of the units, the real and 
personal property of the corporation and the common property. 


(2) Any by-law may be amended, repealed or replaced by a special 
resolution. 


(3) An amendment, repeal or replacement of a by-law does not take 
effect until 


(a) the corporation files a copy of it with the Registrar, and 


(b) the Registrar has made a memorandum of the filing on the 
condominium plan. 


(4) No by-law operates to prohibit or restrict the devolution of units 
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Chap. C-22 CONDOMINIUM PROPERTY RSA 1980 


(a) if a unanimous resolution is required. may not be exercised 
by the owner. but is exercisable by the registered mortgagee first 
entitled in prionty, and 


(b) in other cases, is exercisable by the mortgagee first entitled 
in prionty and may not be exercised by the owner if the mortgagee 
iS present personally or by proxy. 


(3) Subsection (2) does not apply unless the mortgagee has given 
written notice of his mortgage to the corporation. 


(4) An owner or mortgagee, as the case may be, may exercise his 
right to vote personally or by proxy. 
RSA 1970 c62 $15:1978 9 s10 


22(1) Any powers of voting conferred by this Act or the by-laws 
may be exercised 


(a) in the case of an owner who is a minor, by the guardian of 
his estate or, if no guardian has been appointed, by the Public 
Trustee, or 


(b) in the case of an owner who is for any reason unable to 
exercise control over his property, by the person who for the 
time being is authorized by law to exercise control over that 


property. 


(2) If the Court, on application by the corporation or by an owner, 
is satished that there is no person capable. willing or reasonably 
available to vote in respect of a unit, the Court 


(a) shall, in cases when a unanimous resolution is required by 
this Act, and 


(b) may, in its discretion, in any other case. 


appoint the Public Trustee or some other person for the purpose of 
exercising the powers of voting under this Act and the by-laws as 
the Court determines. 


(3) On making an appointment under this section, the Court may 
make any order it considers necessary or expedient to give effect to 
the appointment. 

RSA 1970 c62 916.1978 cY 531 


Board of a Corporation 


23(1) A corporation shall have a board of managers that shall be 
constituted as provided by the by-laws of the corporation. 


(2) A corporation shall. within 15 days of a person becoming or 
ceasing to be a member of the board, file at the land titles office a 
notice in the prescribed form stating the name and address of that 
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Chap. C-22 CONDOMINIUM PROPERTY RSA 1980 


or any transfer, lease, mortgage or other dealing with them or to 
destroy or modify any easement implied or created by this Act. 


(5) The by-laws bind the corporation and the owners to the same 
extent as if the by-laws had been signed and sealed by the corporation 
and by each owner and contained covenants on the part of each 
owner with every other owner and with the corporation to observe 
and pertorm all the provisions of the by-laws. 

: RSA 1970 662 $18:1978 cY s13 


27 On the registration of a condominium plan the by-laws of the 
corporation are the by-laws set forth in Appendix 1. 
1978 69 313 


28 If 
(a) a corporation existed on May 16, 1978, and 


(b) that corporation was regulated by the by-laws set forth in 
Appendix 2, Schedules A and B as those by-laws existed on May 
15, 1978, 


that corporation shall continue to be regulated by those by-laws and 
for that purpose those by-laws remain in force in respect of that 
corporation until they are repealed or replaced. 

1978 9 932 


29(1) If an owner, tenant or other person residing in a residential 
unit contravenes a by-law, the corporation may take proceedings 
under Part 4 of the Provincial Court Act to recover from the owner 
or tenant or both a penalty of not more than $200 in respect of that 
contravention. 


(2) In an action under subsection (1), the corporation must establish 
to the satisfaction of the provincial judge hearing the matter that 


(a) the by-law was properly enacted, and 


(b) the by-law was contravened by the owner, tenant or other 
person residing in the residential unit. 


(3) On hearing the matter, the provincial judge may 
(a) give judgment against the defendant in the amount being 
sued for or any lesser amount as appears proper in the circum- 
Stances, or 
(b) dismiss the action, 

and make an award as to Costs as appears proper in the circumstances. 


(4) A corporation may not commence un action under this section 
unless it is authorized by by-law to do so. 
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RSA 1980 CONDOMINIUM PROPERTY Chap. C-22 


(S) For the purposes of subsection (2)(a), a copy of a by-law that 
is certified by the Registrar as being a true copy of the by-law filed 
at the land titles office is prima facie proof 


(a) of the contents of the by-law, and 
(b) that the by-law was properly enacted. 


(6) The commencement of an action against a person under this 
section does not restrict, limit or derogate from a remedy that an 
owner or the corporation may have against that person. 

1978 c9 $14 


Powers and Duties of Corporation 


30(1) A corporation is responsible for the enforcement of its by- 
laws and the control, management and administration of its real and 
personal property and the common property. 


(2) Without restricting the generality of subsection (1), the duties 
of a corporation include the following: 


(a) to keep ina state of good and serviceable repair and properly 
maintain the real and personal property of the corporation and 
the common property; 


(b) to comply with notices or orders by any local authority or 
public authority requiring repairs to or work to be done in respect 
of the parcel. 


(3) A corporation may by a special resolution acquire or dispose of 
an interest in real property. 
RSA 1970 c62 s19:1978 c9 si5S 


31(1) In addition to its other powers under this Act, the powers of 
a corporation include the following: 


(a) to establish a fund for administrative expenses sufficient, in 
the opinion of the corporation, for the control, management and 
administration of the common property. for the payment of any 
premiums of insurance and for the discharge of any other obli- 
gation of the corporation; 


(b) to determine from time to time the amounts to be raised for 
the purposes mentioned in clause (a); 


(c) to raise amounts so determined by levying contributions on 
the owners in proportion to the unit factors for their respective 
units; 


(d) to recover from an owner by an action in debt any sum of 
money spent by the corporation 


(i) pursuant to a by-law, or 
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Chap. C-22 CONDOMINIUM PROPERTY RSA 1980 


(ii) as required by a local authority or other public authority, 


in respect of the unit or common property that is leased to that 
owner under section 41. 


(2) A contribution levied as provided in subsection (1) is due and 
payable on the passing of a resolution to that effect and in accordance 
with the terms of the resolution, and may be recovered by an action 
for debi by the corporation 


(a) from the person who was the owner at the time when the 
resolution was passed, and 


(b) from the person who was the owner at the time when the 
action was instituted, 


both jointly and severally. 


(3) A corporation shall, on the application of an owner or a person 
authorized in writing by him, certify 


(a) the amount of any contribution determined as the contnbution 
of the owner, 


(b) the manner in which the contribution is payable, 


(c) the extent to which the contribution has been paid by the 
owner, and : 


(d) the interest owing, if any, on any unpaid balance of a 
contribution 


and, in favour of a person dealing with that owner the certificate is 
conclusive proof of the matters certified in it. 


(4) A corporation may file a caveat against the certificate of title to 
an owner's unit for the amount of a contribution levied on the owner 
but unpaid by him. 


(5) On the filing of the caveat under subsection (4) the corporation 
has a charge against the unit equal to the unpaid contribution. 


(6) A charge under subsection (5) has the same priority from the 
date of filing of the caveat as a mortgage under the Lund Titles Act 
and may be entorced in the same manner as a mortgage. 


(7) The Dower Act and the Exemptions Act do not apply to pro- 
ceedings under subsection (6). 


(8) If a corporation has filed a caveat under this section, the cor- 
poration on the payment to it of the amount of the charge shall 
withdraw the caveat. 

RSA 1970 62 920:1972 622 95.1978 oY slo 
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RSA 1980 CONDOMINIUM PROPERTY Chap. C-22 


32 The corporation may, if permitted to do so by by-law, charge 
interest on any unpaid balance of a contribution owing to it by an 
owner. 

1978 9 $17 


33 If any interest referred to in section 32 or a deposit referred to 
in section 44(3) is owing by an owner to a corporation, the corpo- 
ration may, in addition to any rights of recovery that it has in law, 
recover that amount in the same manner as a contribution under 
section 31 and for that purpose that amount shall be considered as 
a contribution under section 31. 

1978 c9 $17 


34 If acorporation registers a caveat against the title to a unit under 
section 31, it may recover from the owner of the unit the cost incurred 
in preparing and registering the caveat and in discharging the caveat. 

1978 9 $17 


35 Subject to section 30(3), a corporation may invest any funds not 
immediately required by it only in those investments in which a 
trustee may invest under the Trustee Act. 

1978 c9 s17 


36 On the written request of an owner, purchaser or mortgagee of 
a unit the corporation shall, within 20 days of receiving that request, 
provide to the person making the request one or more of the following 
as requested by that person: " 


(a) a statement setting forth the amount of any contributions due 
and payable in respect of a unit; 


(b) the particulars of 


(i) any action commenced against the corporation and served 
on the corporation, 


(ii) any unsatisfied judgment or order for which the corpo- 
ration is liable, and 


(iit) any wntten demand made on the corporation for an 
amount in excess of $5000 that, if not met, may result in an 
action being brought against the corporation; 


(c) the particulars of or a copy of any subsisting management 
agreement, 


(d) the particulars of or a copy af any subsisting recreational 
agreement; 


(e) a copy of the budget, if any, of the corporation; 


(f) a copy of the financial statement. if any. of the corporation; 
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Chap. C-22 CONDOMINIUM PROPERTY RSA 1980 


(z) a copy of the by-laws of the corporation; 


(h) a copy of any minutes of proceedings of a gencral meeting 
of the corporation or of the board. 
1978 ¥ 517 


Documents, Specifications and Approvals 


37(1) The owner of the land at the time a condominium plan is 
registered shall provide to the corporation without charge not later 
than 180 days from the day the condominium plan is registered the 
original or a copy of the following documents: 


(a) all warranties and guarantees on the real and personal pro- 
perty of the corporation and the common property for which the 
corporation is responsible; 


(b) the 


(i) structural. electrical. mechanical and architectural work- 
ing drawings and specifications, and 


(ii) as built drawings, 


that exist for the common property for which the corporation is 
responsible: 


(c) the plans that exist showing the location of underground 
utility services, sewer pipes and cable television lines located on 
the common property; 


(d) all written agreements that the corporation is a party to: 


(e) all certificates, approvals and permits issued by a local au- 
thority, the Government or an agent of the Government that relate 
to any property for which the corporation is responsible. 


(2) A corporation may at any time before it receives a document 
under subsection (1) make a written request to the owner of the land 
referred to in subsection (1) for a copy of that document and that 
person shall. within 20 days of receiving that request. provide to the 
corporation without charge a copy of that document if the document 
is in the possession of that person. 

197K CY 917 


Insurance 
38(1) A corporation 
(a) shall place and maintain insurance on the units. other than 
improvements made to the units by the owners, and the common 


property against loss resulting from destruction or dumaye caused 
by fire and those other perils specitied in the by-laws. 
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RSA 1980 CONDOMINIUM PROPERTY Chap. C-22 


(b) shall, if required to do so by by-law, place and maintain 
insurance on the improvements made to the units by the owners 
against loss resulting from destruction or damage caused by fire 
and those other perils specified in the by-laws. and 


(¢) may place and maintain insurance on the units and the com- 
mon property or either of them against additional perils other 
than those specified in the Act or the by-laws, 


and for that purpose the corporation has an insurable interest in the 
units and the common property. 


(2) In complying with subsection (1), the corporation must place 
insurance that provides that if 


(a) the insured property is destroyed or damaged. and 
(b) that property is replaced or repaired, 


no deduction shall be made from the settlement for depreciation to 
the property. 


(3) If a corporation places insurance under subsection (1)(c), it may 
continue that insurance unless it is prohibited from doing so by a 
resolution passed at a properly convened meeting of the corporation. 


(4) Any payment by an insurer under a policy of insurance for the 
destruction of or damage to a unit or the common property shall, 
notwithstanding the terms of the policy, 


(a) be paid to the insurance trustee designated in the by-laws or, 
if the by-laws do not designate an insurance trustee, to the cor- 
poration, and 


(b) be used forthwith, subject to sections 50. 51 and 52. for the 
repair or replacement of the insured property that was destroyed 
or damaged. 


(5) Notwithstanding the /nsurance Act or any policy of insurance. 
if insurance is placed by a corporation and an owner against the loss 
resulting from destruction of or damage to the units or the common 


property. 


(a) the insurance placed by the corporation is deemed to be first 
loss insurance, and 


(b) the insurance placed by the owner of a unit in respect of the 
same property that is insured by the corporation is deemed to be 
excess insurance. 
RSA 1970 C62 921.1972 622 sO:197K CV 918 
eunexepduns 39 On a written request of an owner. purchaser or mortgagee of 
# unit the corporation shall, within 20 days of receiving that request, 
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Chap. C-22 CONDOMINIUM PROPERTY RSA 1980 


provide to the person making the request copies of the policies of 
insurance placed by the corporation. 
1978 6 s20) 


Dispositions of Common Property 


40(1) By a unanimous resolution a corporation may be directed to 
transfer or lease the common property, or any part of it. 


(2) When the board is satisfied that the unanimous resolution was 
properly passed and that all persons having registered interests in the 
parcel and all other persons having interests, other than statutory 
interests, notified to the corporation 


(a) have, in the case of either a transfer or a lease, consented 
in writing to the release of those interests in respect of the land 
comprised in the proposed transfer, or 


(b) have, in the case of a lease, approved in writing of the 
execution of the proposed lease, 


the corporation shall execute the appropriate transfer or lease. 
(3) A transfer or lease executed in accordance with subsection (2) 
is valid and effective without execution by any person having an 
interest in the common property and the receipt of the corporation 
for the purchase money, rent, premiums or other money payable to 
the corporation under the terms of the transfer or lease is a sufficient 
discharge of and exonerates the persons taking under the transfer or 
the lease from any responsibility for the application of the money 
expressed to have been so received. 
(4) The Registrar shall not register a transfer or lease authorized 
under this section unless it has endorsed on it or is accompanied by 
a certificate under the seal of the corporation stating 

(a) that the unanimous resolution was properly passed, 

(b) that the transfer or lease conforms with the terms of it, and 

(c) that all necessary consents were given. 
(5) The certificate referred to in subsection (4) is, 


(a) in favour of a purchaser or lessee of the common property. 
or part of it, and 


(b) in favour of the Registrar, 
conclusive proof of the facts stated in the certificate. 


(6) On the filing for registration of a transfer of common property. 
the Registrar 
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RSA 1980 CONDOMINIUM PROPERTY Chap. C-22 


(a) shall, before issuing a certificate of ttle, amend the con- 
dominium plan by deleting from it the common property com- 
prised in the transfer, and 


(b) shall register the transfer by issuing to the transferee a cer- 
tificate of title for the land transferred, but no notification of the 
transfer shall be made on any other certificate of title in the 
register. 


(7) On the filing for registration of a lease of common property, the 
Registrar shall register the lease by noting it on the condominium 
plan in the manner prescribed by the regulations. 

RSA 1970 c62 325 


41 Notwithstanding section 40, a corporation may, if its by-laws 
permit it to do so, grant a lease to an owner of a residential unit 
permitting that owner to exercise exclusive possession in respect of 
an area or areas of the common property. 

1978 c9 s21 


42 By a unanimous resolution a corporation may be directed to 
accept on behalf of the owners a grant of easement or a restrictive 
covenant benefiting the parcel. 

RSA 1970 c62 326 


43(1) By a unanimous resolution a corporation may be directed to 


execute on behalf of the owners a grant of easement or a restrictive - 


covenant burdening the parcel. 


(2) When the board is satisfied that the unanimous resolution was 
properly passed and that 


(a) all persons having interests in the parcel, and 


(b) all other persons having interests, other than statutory in- 
terests, that have been notified to the corporation, 


have consented in writing to the release of those interests in respect 
of the land comprised in the proposed disposition. the corporation 
shall execute the appropriate instrument to grant the easement or 
covenant. 


(3) An instrument granting an easement or covenant executed in 
accordance with subsection (2) is valid and eftective without exe- 
cution by any person having an interest in the parcel. and the receipt 
of the corporation is a sufficient discharge of and exonerates all 
persons taking under the instrument from any responsibility for the 
application of the money expressed to have been so received. 


(4) The Registrar shall not register an instrument granting an ease- 
ment or covenant authorized under this section unless it has endorsed 
on it or is accompunied by a certificate under the seal of the cor- 
poration stating that the unanimous resolution was properly passed 
and that all necessary consents were given. 
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(5) The certificate referred to in subsection (4) is. 


(a) in favour of a person dealing with the corporation under this 
section, and 


(b) in favour of the Registrar, 
conclusive proof of the facts stated in the certificate. 


(6) The Registrar shall register the instrument granting the easement 
or covenant by noting it on the condominium plan in the manner 
prescribed by the regulations. 

RSA 1970 v2 327 


Rental of Residential Units 


44(1) An owner of a residential unit shall not rent his unit until he 
has given written notice to the corporation of his intention to rent 
the unit, setting forth 


(a) the address at which he may be served with a notice given 
by the corporation under section 45 or an originating notice or 
order referred to in section 46 or 47, and 


(b) the amount of rent to be charged for the unit. 
(2) If an owner of a residential unit rents his unit it is a condition 
of that tenancy. notwithstanding anything in the tenancy agreement, 
that the persons residing in that unit shall not 


(a) cause damage to the real or personal property of the cor- 
poration or the common property, or 


(b) contravene the by-laws. 
(3) The corporation may require an owner who rents his residential 
unit to pay to and maintain with the corporation a deposit that the 
corporation may use for 


(a) the repair or replacement of the real and personal property 
of the corporation or of the common property. and 


(b) the maintenance, repair or replacement of any common pro- 
perty that is subject to a lease granted to the owner of the unit 
under section 41, 


that is damaged, destroyed, lost or removed, as the case may be. by 
a person residing in the rented unit. 


(4) A deposit referred to in subsection (3) snall not exceed one 
month's rent charged for the unit. 


(5) The owner of a residential unit shall give the corporation written 
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notice of the name of the tenant residing in the unit within 20 days 
from the commencement of the tenancy. 


(6) Within 20 days of ceasing to rent his residential unit, the owner 
shall give the corporation written notice that his unit is no longer 
rented. 


(7) A corporation shall, within 20 days of receiving a written notice 
under subsection (6), 


(a) return the deposit to the owner, 


(b) if the corporation has made use of the deposit for one or 
more of the purposes referred to under subsection (3). deliver to 
the owner 


(i) a statement of account showing the amount used. and 
(ii) the balance of the deposit not used, if any, 
or 


(c) if the corporation is entitled to make use of the deposit but 
is unable to determine the amount of the deposit that it will use, 
deliver to the owner an estimated statement of account showing 
the amount it intends to use.and, within 60 days after delivering 
to the owner the estimated statement of account, deliver to the 
owner 


(i) a final statement of account showing the amounts used, 
and 


(ii) the balance of the deposit not used, if any. 
1978 c¥ 322 


45(1) The corporation may give a tenant renting a residential unit 
@ Notice to give up possession of that unit, if a person residing in 
that unit 


(a) causes damage. other than normal wear and tear. to the real 
or personal property of the corporation or to the common pro- 
perty, or 


(b) contravenes a by-law. 


(2) When the corporation gives a tenant a notice under subsection 
(1), . 


(a) the tenant shall give up possession of the residential unit, 
and 


(b) notwithstanding the Landlord and Tenant Act or anything 
contained in the tenancy agreement between the tenant and his 
landlord, the tenancy agreement terminates. 
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on the last day of the month immediately following the month in 
which the notice is served on the tenant. 


(3) A notice given under subsection (1) shall be served on the tenant 
and his landlord. 
1978 c9 s22:1979 cl7 586 


46(1) If a tenant is given notice under section 45(1) and does not 
give up possession, the corporation or the landlord may apply by 
Originating notice to the Court for an order requiring the tenant to 
give up possession of the residential unit. 


(2) An onginating notice under this section shall be served on the 
tenant and his landlord not less than 3 days, exclusive of holidays 
and Saturdays. before the day named in the notice for the hearing 
of the application. 


(3) The application of the corporation shall be supported by an 
affidavit . 


(a) establishing service of the notice under section 45 to give 
up possession, 


(b) stating the reasons for giving the tenant a notice to give up 
possession, 


(c) stating the failure of the tenant to give up possession and the 
reasons given, if any, for that failure, and 


(d) stating any other relevant facts. 


(4) On hearing the application the Court may order the tenant to 
give up possession of the residential unit by a date specified in the 
order and make any other order that it considers proper in the 
circumstances. 


(5) If the corporation is granted an order under subsection (4). it 
shall serve a copy of that order on the landlord. 
1978 9 $22 


47(1) If a person residing in a residential unit that is being rented 


(a) has caused or is causing excessive damage to the real or 
personal property of the corporation or to the common property. 
or 


(b) is a danger to or is intimidating persons who are residing in 
the other residential units located on the parcel. 


the corporation may, notwithstanding that the tenant renting that 
residential unit has or has not been given a notice to give up pos- 
session of that residential unit under section 45 or by the landlord 
under the tenancy agreement, apply by originating notice to the Court 
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for an order requiring the tenant to give up immediate possession of 
that residential unit. 


(2) An originating notice under this section shall be served on the 
tenant and his landlord not less than 3 days, exclusive of holidays 
and Saturdays, before the day named in the notice for the hearing 
of the application. 


(3) The application of the corporation shall be supported by an 
affidavit 


(a) setting forth 


(i) the damage to the real or personal property of the cor- 
poration or the common property, and 


(ii) the nature of the danger to or intimidation of persons 
residing in the other residential units, 


or either of them, and 
(b) stating any other relevant facts. 
(4) On hearing the application, the Court may make an order 


(a) requiring the tenant to give up possession of the residential 
unit, if the Court is satisfied that 


(i) a person residing in that residential unit has caused or is 
Causing excessive damage to the real or personal property of 
the corporation or the common property or is a danger to or 
is intimidating persons residing in the other units, and 


(ii) there are reasonable and probable grounds to believe that 
further damage may be done or that the danger or intimidation 
will not cease if the tenant is allowed to remain in possession 
of the rented unit, 


and 


(b) fixing the day on which the tenant is required to give up 
possession of the rented unit, 


and make any other order that it considers proper in the circumstances. 


(5) The tenancy agreement between the tenant and the landlord 
terminates on the day that the tenant is required to give up possession 
of the unit pursuant to an order made under subsection (4). 


(6) The corporation shall serve a copy of an order made under 
subsection (4) on the landlord. 


1978 c9 $22 
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Chap. C-22 CONDOMINIUM PROPERTY RSA 1980 


(a) impose or collect deposits under section 44, 


(b) give notices to give up pussession of residential units under 
section 45, or 


(c) make applications to the Court under section 46 or 47, 
unless it is authorized by by-law to do so. 


(2) A by-law referred to in subsection (1) may be general or specitic 
in its application. 
1978 ¢Y 922 


Administration of Corporation 


49(1) A corporation or a person having an interest in a unit may 
apply to the Court for appointment of an administrator. 


(2) The Court may, on cause shown, appoint an administrator for 
an indefinite period or for a fixed period on any terms and conditions 
as to remuneration or otherwise that it thinks fit. 


(3) The remuneration and expenses of an administrator appointed 
under this section are administrative expenses within the meaning 
of this Act. 


(4) An administrator has, to the exclusion of the board and the 
corporation, those powers and duties of the corporation that the Court 
orders. 


(5) An administrator may delegate any of the powers or duties so 
vested in him. 


(6) The Court may, on the application of an administrator or a 
person referred to in subsection (1), remove or replace the administrator. 
RSA 1970 62 328:1978 c9 331 


Damage to Building 


50(1) If a building is damaged but the condominium status is not 
terminated pursuant to section 51 or 52, an application to settle a 
scheme may be made to the Court by the corporation, an owner. a 
registered mortgagee of a unit or a vendor under an agreement for 
sale of a unit. 


(2) On an application under this section the Court may by order 
settle a scheme including provisions 


(a) for the reinstatement in whole or in part of the building, or 
(b) for transfer of the interests of owners of units that have been 


wholly or partially destroyed to the other owners in proportion 
to their unit factors. 
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(3) In the exercise of its powers under subsection (2), the Court 
may muke those orders as it considers necessary or expedient for 
giving effect to the scheme, including orders 


(a) directing the application of insurance money received by the 
corporation in respect of damage to the building, 


(b) directing payment of money by the corporation or by the 
owners or by some one or more of them, 


(c) directing an amendment of the condominium plan as the 
Court thinks fit, so as to include in the common property any 
accretion to it, and 


(d) imposing any terms and conditions it thinks fit. 


(4) On an application to the Court under this section an insurer who 
has effected insurance on the building or any part of it, being in- 
surance against destruction of units or damage to the building, has 
the right to appear in person or by agent or counsel. 

RSA 1970 62 s29:1974 cOS s3(2).1978 c9 331 


Termination of Condominium 


51 The condominium status of a building may be terminated by a 
unanimous resolution. 
RSA 1970 c62 330 


§2(1) An application to terminate the condominium status of a build- 
ing may be made to the Court by the corporation, an owner, a 
registered mortgagee of a unit or a vendor under an agreement for 
sale of a unit. 


(2) On an application under this section, if the Court is satisfied 
that, having regard to the rights and interests of the owners as a 
whole, it is just and equitable that the condominium status of the 
building should be terminated, the Court may make a declaration to 
that effect. 


(3) When a declaration has been made pursuant to subsection (2), 
the Court may by order impose any conditions and give any direc- 
tions, including directions for the payment of money, that it thinks 
fit for the purpose of adjusting as between the corporation and the 
owners and as amongst the owners themselves the effect of the 
declaration. 


(4) On an application to the Court under this section an insurer who 
has effected insurance on the building or a part of it. being insurance 
against destruction of units or damage to the building, has the right 
to appear in person or by agent or counsel. 

RSA 1970 c62 531:1974 c6S 53(3):1978 c9 531 
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531!) On the condominium status of the building being terminated 
under section 51 or 52, the corporation shall forthwith file with the 
Registrar a notice of the termination in the prescribed form. 


(2) On receipt of the notice referred to in subsection (1). the Re- 
gistrar shall make a notification in respect of the notice on the con- 
dominium plan in the manner prescribed by the regulations and on 
the notification being made, the owners of the units in the plan are 
entitled to the parcel as tenants in common in shares proportional 
to the unit factors of their respective units. 

RSA 1970 c62 s32:1978 673 s7 


54(1) When the condominium status of a building is being termi- 
nated the corporation may be directed, by a unanimous resolution, 
to transfer the parcel or any part of it. 


(2) When the board is satisfied that the unanimous resolution was 
properly passed and that 


(a) all persons having registered interests in the parcel, and 


(b) all other persons having interests, other than statutory in- 
terests, that have been notified to the corporation, 


have consented in writing to the release of the interests in respect 
of the land comprised in the proposed disposition, the corporation 
shall execute the appropriate transfer. ;' 


(3) A transfer executed pursuant to subsection (2) is valid and ef- 
fective without execution by any person having an interest in the 
parcel and the receipt of the corporation is sufficient discharge of 
and exonerates the person taking under the transfer from any re- 
sponsibility for the application of the money expressed to have been 
so received. 


(4) The Registrar Shall not register a transfer executed pursuant to 
this section 


(a) unless the transfer has endorsed on it or is accompanied by 
a certificate under the seal of the corporation that the unanimous 
resolution was properly passed and that all necessary consents 
were given, and 


(b) until the notification required by section 53 has been made 
on the condominium plan. 


(5) A certificate made pursuant to subsection (4) is, 
(a) in favour of a purchaser of the parcel, and 
(b) in favour of the Registrar, 


conclusive proof of the facts stated in the certificate. 
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RSA 1980 CONDOMINIUM PROPERTY Chap. C-22 


(6) When land is transferred by a corporation pursuant to this sec- 
tion, the Registrar 


(a) shall cancel the certificates of title relating to the units, and 


(b) shall register the transfer and issue to the transferee a cer- 
tificate of title for the land transferred, 


whether or not he is in possession of the duplicate certificates of title 
for the units. 
RSA 1970 c62 $33 


Dissolution of Corporation 


§5(1) The Court on an application by a corporation, a member of 
the corporation, or an administrator appointed under section 49 may 
by order provide for the winding up of the affairs of a corporation. 


(2) By the same or subsequent order the Court may declare the 
corporation dissolved on a date specified in the order. 
RSA 1970 c62 534:1978 c9 531 


Assessment and Taxation 
56 In this section and sections 57 to 59, 


(a) ‘‘assessing Act’’ means an Act pursuant to which an as- 
sessing authority is empowered to assess and levy rates, charges 
or taxes on land or in respect of the ownership of land and 
includes a by-law or regulation made pursuant to that Act; 


(b) ‘‘assessing authonty’’ means a local authority, school board 
or other authority having power to assess and levy rates, charges 
or taxes on land or in respect of the ownership of land. 

RSA 1970 c62 335 


57(1) A corporation shall, within 28 days after the registration of 
a condominium plan or an amendment to it, furnish to the assessing 
authority 2 copies of the condominium plan or amendment to it, 
including all endorsements on it, certified as prescribed by the 
regulations. 


(2) For all purposes in relation to the making, levying. imposition, 
assessment or recovery of rates, charges or taxes in relation to the 
parcel or a part of it 


(a) the particulars shown on the certified copy of the condom- 
inium plan or any amendment to it furnished pursuant to sub- 
section (1) are conclusive proof of those particulars, and 


(b) the production by an assessing authority of what purports 
to be a certified copy of a condominium plan or an amendment 
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Chap. C-22 CONDOMINIUM PROPERTY RSA 1980 


to it furnished pursuant to subsection (1) is prima facie proof that 
it is the certified copy so furnished. 
RSA 1970 62 936 


58 For the purpose of assessment and taxation by an assessing 
authonty, 


(a) each unit and the share in the common property appurtenant 
to it constitutes a separate parcel of land and improvements, and 


(b) the common property does not constitute a separate parcel 
of land or improvements, 


and the provisions of an assessing Act or another Act authorizing 
or affecting 


(c) the assessment or valuation of land and improvements by an 
assessing authority, 


(d) the imposition of rates, charges or taxes by an assessing 
authority in respect of land and improvements for municipal, 
school, hospital or other purposes authorized by law, or 


(e) the collection and recovery of rates, charges or taxes by an 
assessing authority by proceedings against an assessed owner and 
his property or the land and improvements against which the 
rates, charges or taxes are charged, 


apply with all necessary modifications to each unit and the share in 
the common property appurtenant to it. 
RSA 1970 c62 337 


59 The corporation is not liable in relation to the parcel for any 
rate, charge or tax levied by an assessing authority. 
RSA 1970 c62 338 


Miscellaneous 


60(1) Unless otherwise provided for in this Act or the regulations, 
an application to the Court under this Act shall be by petition. 


(2) On an application, notice shall be served on the persons the 
Court directs. 


(3) Notwithstanding subsection (2), the Court may dispense with 
notice. 


(4) The Court may direct the trial of an issue and may give any 
directions as to all matters, including filing of pleadings. that appear 
necessary and proper for the final hearing of the application. 

RSA 1970 c62 s39:1978 cO 5623.31 


61 The Court may from time to time vary any order made by it 


under this Act. is7ico ise 
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RSA 1980 CONDOMINIUM PROPERTY Chap. C-22 


62 When a local authority, public authority or person authorized 
by either of them has a statutory right to enter on any part of a parcel, 
the authority or person is entitled to enter on any other part of the 
parcel to the extent necessary or expedient to enable it or him to 
exercise its or his statutory powers. 

RSA 1970 62 +0 


63(1) A document including any wnitten notice or request may be 
served on a corporation 


(a) by leaving it at or by sending it by registered mail 
(i) if a change of address for service has not been filed under 
section 65(2), to the address shown on the condominium plan, 
or 
(ii) if a change of address for service has been filed under 
section 65(2), to the address for service shown on the latest 
notice filed, 

or 

(b) by personal service on a member of the board. 

(2) For the purposes of this section **document”’ includes summons, 


notice, tax notice, order and other legal process. 
RSA 1970 c62 s42:1978 c9 s26 


64(1) A corporation may serve on a landlord a notice given under 
section 45 or an onginating notice or order referred to in section 46 
or 47 


(a) by personal service, or 


(b) by registered mail sent to the address given to the corporation 
under section 44. 


(2) A corporation may serve on a tenant a notice given under section 
45 or an originating notice or order referred to in section 46 or 47 


(a) by personal service, or 


(b) if the tenant cannot be served personally by reason of his 
absence from the premises or by reason of his evading service, 


(i) by giving it to an adult person who apparently resides 
with the tenant, 


(ii) by posting it up in a conspicuous place on some part of 
the premises, or 
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Chap. C-22 CONDOMINIUM PROPERTY RSA 1980 


(iii) by sending it by registered mail to the tenant at the 
address where he resides. 
1978 cY 327 


65(1) A corporation may by resolution of the board change its 
address for service. 


(2) A change in the address for service under subsection (1) does 


Fees fur ducuments 


Exemptions Act 


Wane of execuvon 


Besiders’ Loca Aci 


not take effect until a notice of that change of address is filed in the 
prescribed form at the land titles office. 
1978 c¥ 527 


66 The corporation may charge a reasonable fee to compensate it 
for the expenses it incurs in producing and providing a document 
required under this Act. 

1978 c¥ 527 


67 For the purposes of the Dower Act, one unit, together with the 
owner's share in the common property, constitutes a homestead. 
RSA 1970 c62 $43 


68 For the purposes of section I(k) of the Exemptions Act a unit 
together with the owner's share in the common property is deemed 
to be a house and lot. 

RSA 1970 c62 +44 


69 If a judgment is obtained against a corporation, a writ of exe- 
cution in respect of it may be registered against the condominium 
plan. 
RSA 1970 c62 545 
70 For the purposes of the Builders’ Lien Act, 
(a) if on the request of the owner of a unit 
(i) work is done on or in respect of that unit, or 


(ii) material is furnished to be used in that unit, 


any lien that arises under that Act in consequence of it is on the 
estate of the owner in that unit and his share in the common 


property; 
(b) if on the request of a corporation 


(i) work is done on or in respect of the common property 
or a ‘unit or both, or 


(ii) material is furnished to be used in the common property 
or a unit or both 


intended for the benefit of the common property generally, any 
lien that arises under that Act in consequence of it is on the 
estates of all the owners in all the units and the common property; 
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RSA 1980 CONDOMINIUM PROPERTY Chap. C-22 


(c) if on the request of a corporation 
(i) work is done on or in respect of any unit, or 
(ii) material is furnished to be used in any unit, 


intended for the benefit of that unit, any lien that arises under 
that Act in consequence of it is on the estate of the owner in that 
unit and his share in the common property. 

RSA 1970 c62 $46 


Ottence and une 71(1) A person who fails to comply with section 9(1) or (5), 10 or 
16 is guilty of an offence and liable to a fine of not more that $2000. 


(2) Subject to subsection (1), a person who fails to comply with this 
Act is guilty of an offence and liable to a fine of not more than $500. 


(3) If a corporation fails to comply with this Act, each member of 
the board who is knowingly a party to that failure is guilty of an 
offence and liable to a fine of not more than $500. 

RSA 1970 c62 s47:1978 c9 328 


Applicaton of Act %2(1) This Act applies notwithstanding any agreement to the con- 
trary and any waiver or release given of the nghts, benefits or pro- 
tections provided by or under sections 9 to 14 is void. 


(2) A remedy that a purchaser of a residential unit has under this 
Act is in addition to any other rights or remedies that he has. 


(3) A purchase agreement may be enforced by a purchaser not- 
withstanding that the developer failed to comply with this Act. 
1978 9 529 


pone 73 The Lieutenant Governor in Council may make regulations 


(a) in respect of forms to be used for the purposes of this Act, 
including the form of certificates of title to units; 


(b) respecting the manner of registering a condominium plan; 


(c) prescribing the fees to be paid for any procedure or function 
required or permitted to be done under this Act; 


(d) respecting the practice and procedure governing application 
to the Court under this Act; 


(e) concerning all matters that by this Act are required or per- 
mitted to be prescribed or that are necessary or convenient to be 
prescribed for carrying out or giving effect to this Act. 

RSA 1970 c62 548:1978 cO 531 
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Chap. C-22 CONDOMINIUM PROPERTY RSA 1980 


APPENDIX 1 


(Section 27) 
BY-LAWS OF THE CORPORATION 


4(1) In these by-laws, 
(a) *‘Act’’ means the Condominium Property Act; 


(b) ‘*annual general meeting’’ means an annual general meeting 
of the corporation; 


(c) **general meeting’’ means a general meeting of the corporation. 


(2) Expressions defined in section | of the Act have the same mean- 
ing in these by-laws. 

(3) The rights and obligations given or imposed on the corporation 
or the owners under these by-laws are in addition to any nights or 


obligations given or imposed on the corporation or the owners under 
the Act. ; 


(4) If there is any conflict between these by-laws and the Act, the 
Act prevails. 


Duties of the Owner 
2 An owner 
(a) shall permit the corporation and its agents, at all reasonable 
.times on notice (except in case of emergency when no notice is 
required), to enter his unit for the purpose of 
(i) inspecting the unit, 
(ii) maintaining, repairing or replacing pipes, wires, cables 
and ducts existing in the unit and used or capable of being 
used in connection with the enjoyment of any other unit or 
common property, 


(iii) maintaining, repairing or replacing common property, 
or 


(iv) ensuring that the by-laws are being observed, 
(b) shall forthwith 


(i) carry out all work that may be required pursuant to these 
by-laws or as required by a local authority or other public 
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authority in respect of his unit, other than any work for the 
benefit of the building generally, and 


(ii) pay all rates, taxes, charges and assessments that may 
be payable in respect of his unit, 


(c) shall maintain his unit in a state of good repair, 

(d) shall notify the corporation forthwith of 
(i) any change in the ownership of the unit, or 
(ii) any mortgage registered against the unit, 

and 

(e) shall not make structural, mechanical or electrical alterations 

to his unit or to the common property without the prior wnitten 

consent of the board, which shall not be unreasonably withheld. 

Powers of the Corporation 
3 The corporation may 

(a) acquire personal property to be used 
(i) for the maintenance, repair or replacement of the real or 
personal property of the corporation or the common property, 
or 
(ii) by owners in connection with their enjoyment of the real 
and personal property of the corporation or the common 
property, 


(b) borrow money required by it in the performance of its duties 
or the exercise of its powers, 


(c) secure the repayment of money borrowed by it and interest 
on that money by negotiable instrument, a mortgage of unpaid 
contributions (whether levied or not), or a mortgage of any pro- 
perty owned by it or by any combination of those means, 


(d) grant a lease to an owner under section 41 of the Act, 


(e) charge interest under section .32 of the Act on any contn- 
bution owing to it by an owner, and 


(f) make an agreement with an owner or tenant of a unit for the 
provision of amenities or services by it to the unit or to the owner 
or tenant of the unit. 
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Election of the Board 


41) The board shall consist of not less than 3 and not more than 
7 individuals. 


(2) Notwithstanding subsection (1). if there are not more than 2 
owners, the board may consist of one or more individuals not to 
exceed 7 in number. 


(3) An individual shall not be a member of the board unless that 
individual is 18 years of age or older. 


Eligibility to Sit on the Board 


5(1) A person does not need to be an owner in order to be elected 
to the board. 


(2) Notwithstanding subsection (1), 


(a) if a unit has more than one owner, only one owner in respect 
of that unit may sit on the board at one time, and 


(b) an owner who has not paid to the corporation the conitri- 
butions due and owing in respect of his unit is not eligible for 
election to the board. 


Voting 


6 At an election of members of the board each person entitled to 
vote may vote for the same number of nominees as there are vacancies 
to be filled on the board. 


Term of Office 


7(1) Subject to subsection (2), a member of the board shall be 
elected at an annual general meeting for a term expiring at the con- 
clusion of the annual general meeting convened in the 2nd year 
following the year in which he was elected to the board. 


(2) At the first general meeting convened under section 24 of the 
Act 


(a) not more than 50% of the members of the board shall be 
elected for a term expiring at the conclusion of the annual general 
meeting convened in the year following the year in which they 
were elected, and 


- (b) the balance of the members shall be elected for a term ex- 

iring at the conclusion of the annual general meeting convened 

in the 2nd year following the year in which they were elected. 
(3) Each member of the board shall remain in office until 


(a) the office becomes vacant under section 9 of these by-laws, 
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(b) the member resigns, 


(c) the member is removed under section 8 of these by-laws, 
or 


(d) his term of office expires, 


whichever comes first. 


Removal of a Member of the Board 


8 Except when the board consists of less than 3 individuals, the 
corporation may by resolution at a general meeting remove a member 
of the board before the expiration of his term of office and appoint 
another individual in his place to hold that office for the remainder 
of the term. 


Vacating of the Office of a Member of the Board 
9 The office of a member of the board is vacated if he 
(a) becomes bankrupt under the Bankruptcy Act (Canada), 


(b) is more than 30 days in arrears in payment of any contribution 
required to be made by him as an owner, 


(c) is the subject of a certificate of incapacity issued under the 
Dependent Adults Act, 


(d) is convicted of an indictable offence for which he is liable 
to impnsonment for a term of not less than 2 years, 


(e) resigns his office by serving notice in writing on the cor- 
poration, or 


(f) is absent from 3 consecutive meetings of the board without 
permission of the board and it is resolved at a subsequent meeting 
of the board that his office be vacated. 


Vacancy 


10 When a vacancy occurs on the board under section 9 of these 
by-laws, the board may appoint an individual to fill that office for 
the remainder of the former member's term. 


Officers of the Corporation 


11(1) At the first meeting of the members of the board held after 
the general meeting of the corporation at which they were elected, 
the board shall designate from its members a president, vice-presi- 
dent, secretary and treasurer of the corporation. 
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(2) Notwithstanding subsection (1), the board may designate one 
person to fill the offices of secretary and treasurer. 


(3) In addition to those duties assigned to the officers by the board, 


(a) the president or, in the event of his absence or disability, 
the vice-president, 


(i) is responsible for the daily execution of the business of 
the corporation, and 


(ii) shall act as chairman of the meetings of the board; 


(b) the secretary or, in the event of his absence or disability, 
another member of the board designated by the board, 


(1) shall record and maintain all the minutes of the board, 


(ii) is responsible for all the correspondence of the corpo- 
ration, and 


(iii) shall carry out his duties under the direction of the pres- 
ident and the board, 


(c) the treasurer or, in the event of his absence or disability, 
another member of the board designated by the board, shall 


(i) receive all money paid to the corporation and deposit it 
as the board may direct, 


(ii) properly account for the funds of the corporation and 
keep those books as the board directs, 


(iii) present to the board when directed to do so by the board, 
a full detailed account of receipts and disbursements of the 
corporation, and 

(iv) prepare for submission at the annual general meeting 


(A) a budget for the forthcoming fiscal year of the cor- 
poration, and 


(B) an audited statement for the most recently completed 
fiscal year of the corporation. 


(4) A person ceases to be an officer of the corporation if he ceases 
to be a member of the board. 


(5) If a person ceases to be an officer of the corporation, the board 
shall designate from its members a person to fill that office for the 
remainder of the term. 


(6) If a board consists of not more than 3 persons, those persons 
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may perform the duties of the officers of the corporation in such 
manner as the board may direct. 


Majority Vote and Quorum of the Board 
12(1) At meetings of the board, all matters shall be determined by 
majority vote and in the event of a tie vote, the chairman is entitled 
to a casting vote in addition to his original vote. 


(2) A quorum for a meeting of the board is a majority of the members 
of the board. 


Written Resolutions 
13 A written resolution of the board signed by all of the members 
of the board has the same effect as a resolution passed at a meeting 
of the board duly convened and held. 
Seal of the Corporation 


14(1) The corporation shall have a corporate seal that shall not be 
used except 


(a) under the authority of a resolution of the board given prior 
to its use, and 


(b) in the presence of not less than 2 members of the board who 
shall sign the instrument to which the seal is affixed. 


(2) Notwithstanding subsection (1), if there are not more than 2 
members of the corporation, one member may be authorized by the 


board to use the corporate seal and sign the instrument to which the 
seal is affixed. 


Signing Authority 
15 The board shall prescribe, by resolution, 
(a) those officers or other persons who are authorized to sign 
cheques, drafts, instruments and documents not required to be 
signed under the corporate seal, and 


(b) the manner, if any, in which those cheques, drafts, instru- 
ments or other documents are to be signed. 


Powers of the Board 
16(1) The board shall 


(a) meet at the call of the president to conduct its business and 
adjourn and otherwise regulate its meetings as it thinks fit, and 


(b) meet when a member of the board gives to the other members 
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not less than 7 days’ notice of a meeting proposed by him, 
specifying the reason for calling the meeting. 


(2) The board may employ on behalf of the corporation any agents 
and employees it thinks necessary to control, manage and administer 
the real and personal property of the corporation and the common 
property and in that respect may authorize those persons to exercise 
the powers of and carry out the duties of the corporation. 


(3) The board may, subject to any restriction imposed on it or 
direction given to it at a general meeting of the corporation, delegate 
to any of its members or to other persons any or all of its powers 
and duties as it thinks fit, and may at any time revoke that delegation. 


Duties of the Board 
17 The board shall 


(a) cause proper books of account to be kept in respect of all 
money received and expended by it and the matters in respect 
of which the receipt and expenditure take place; 


(b) prepare financial statements relating to all money of the 
corporation, and the income and expenditures of the corporation, 
for each annual general meeting; 


(c) maintain financial records of all the assets, liabilities and 
equity of the corporation; 


(d) submit to the annual general meeting an annual report con- 
sisting of the financial statements and other information as the 
board may determine or as may be directed by a resolution passed 
at a general meeting. 


Procedure 


18 All meetings of the board and general meetings shall be con- 
ducted according to the rules of procedure adopted by the board. 


General Meetings other than 
an Annual General Meeting 


19 The board 


(a) shall, on the written request of the owners entitled to vote 
and who represent not less than 15% of the total unit factors for 
the units, convene a general meeting, and 


(b) may, whenever it considers it proper to do so, convene a 
general meeting. 
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Notice of General Meetings 


20(1) When an annual general meeting or a general meeting is to 
be convened, the board shall, not less than 7 days prior to the day 
on which the meeting is to be convened, give to each owner written 
notice of the meeting stating 


(a) the place, date and time at which the meeting is to be con- 
vened, and 


(b) the nature of any special business, if any, to be brought forth 
at the meeting. 


(2) On being notified by a mortgagee entitled to vote under section 
21 of the Act that it wishes to be notified of general meetings, the 
board shall give to that mortgagee the same notices required to be 
given to the owner under subsection (1) of this section. 


(3) An annual genera] meeting or a general meeting or anything 
done at that meeting is not invalid by reason only that 


(a) a person, by accident, was not, in respect of that meeting, 
given a notice under subsection (1), or 


(b) a person did not in fact receive a notice given under sub- 
section (1) in respect of that meeting. 


Quorum 


21(1) Except as otherwise provided by these by-laws, no business 
shall be transacted at an annual general meeting or a general meeting 
unless a quorum of persons entitled to vote is present or represented 
by proxy, at the time when the meeting commences. 


(2) A quorum for an annual general meeting or a general meeting 
consists of not less than 25% of all the persons entitled to receive 
notice under section 20 of these by-laws being present in person or 
represented by proxy at that meeting. . 


(3) If within 30 minutes from the time appointed for the com- 
mencement of an annual general meeting or a general mieeting a 
quorum is not present, the meeting shall stand adjourned to the 
corresponding day in the next week at the same place and time and 
if at the adjourned meeting a quorum is not present within 30 minutes 
from the time appointed for the commencement of the meeting, the 
persons entitled to vote who are present or represented by proxy 
constitute a quorum for the purpose of that meeting. 


22(1) The president or, in the event of his absence or disability, 
the vice-president or other person elected at the meeting, shall act 
as chairman of an annual general meeting or a general meeting. 


(2) The order of business at an annual general meeting and, as far 
as practicable at any other general meeting, shall be as follows: 
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Chap. C-22 CONDOMINIUM PROPERTY RSA 1980 


(a) call to order by the chairman; 
(b) calling of the roll and certifying of proxies; 


(c) proof of notice of meeting. waiver or proxies, as the case 
may be; 


(d) reading and disposal of any unapproved minutes; 

(e) reports of officers; 

(f) reports of committees; 

(g) election of members of the board; 

(h) unfinished business; 

(i) new business; 

(j) adjournment. 

Show of Hands 
23(1) At an annual general meeting or a general meeting, a reso- 
lution shall be voted on by a show of hands unless a poll is demanded 
by a person entitled to vote and present in person or by proxy, and 
unless a poll is so demanded, a declaration by the chairman that a 
resolution has on the show of hands been carried is conclusive proof 
of the fact without proof of the number or proportion of votes re- 
corded in favour of or against the resolution. 
(2) If a person demands a poll, that person may withdraw that 
demand and on the demand being withdrawn the vote shall be taken 
by a show of hands. 
Taking of Poll 
24 A poll. if demanded, shall be conducted in a manner as directed 
by the chairman, and the result of the poll shall be deemed to be the 
resolution of the meeting at which the poll was demanded. 
Tie Vote 
25 In the case of a tie in a vote taken at an annual general meeting 
or a general meeting, whether on a show of hands or on a poll. the 
chairman of the meeting is entitled to a casting vote in addition to 
his original vote. 
Number of Votes 


26(1) If a vote is taken by a show of hands, each person entitled 
to vote has one vote. 


(2) If a vote is taken by a poll, the number of votes that a person 
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RSA 1980 CONDOMINIUM PROPERTY Chap. C-22 


may cast shall correspond to the unit factors for the respective units 
represented by that person. 


Votes at an Annual General Meeting 
or a General Meeting 


27 Except for matters requiring a special resolution or unanimous 
resolution, all matters shall be determined by a majonty vote. 


Manner of Voting 


28 On a show of hands or on a poll, votes may be given either 
personally or by proxy. 


Appointment of Proxy 


29 An instrument appointing a proxy shall be in wnting under the 
hand of the person making the appointment or his attorney, and may 
be either general or for a particular meeting, but a proxy need not 
be an owner. 


Restrictions on Voting 


30(1) Except as provided for in subsection (2) of this section or 
section 21 of the Act, there are no restrictions or limitations on an 
owner's rights to vote at an annual general meeting or a general 
meeting. 


(2) If, at the time of an annual general meeting or a general meeting, 
an owner has not paid to the corporation all contributions that are 
due and owing in respect of his unit, that owner is ineligible to cast 
a vote at that meeting in respect of any resolution other than a special 
resolution or a unanimous resolution. 


(3) An owner's ineligibility to cast a vote does not affect the nght 
of the mortgagee first entitled in priority in respect of a mortgage 
registered against the title of that owner's unit to vote in accordance 
with the Act. 


Vote by Co-owners 


31(1) If a unit is owned by more than one person, those co-owners 
may vote personally or by proxy and 


(a) in the case of a vote taken by a show of hands, those co- 
owners are entitled to one vote between them, and 


(b) in the case of a vote taken by a poll, a co-owner is entitled 
to that portion of the vote applicable to the unit as is proportionate 
to his interest in the unit. 


(2) A co-owner may demand that a poll be taken. 
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Chap. C-22 CONDOMINIUM PROPERTY RSA 1980 


Signed Resolution — Majority Vote 
32 If a resolution of the members of the corporation requires a 
majonity vote, that resolution signed in person or by proxy by all the 
persons who, at a properly convened annual general meeting or 


general meeting. would be entitled to vote, has the same effect as 
a resolution duly passed at the meeting. 


Capital Replacement Reserve Fund 
33(1) The board shall establish and maintain a fund called a **Cap- 
ital Rep!acement Reserve Fund’’ to be used for the repair or replace- 
ment of 


(a) any real and personal property owned by the corporation, 
and 


(b) the common property, 
when the repair or replacement does not occur annually. 
(2) The board may by resolution determine the minimum amount 
that may be paid from the Capital Replacement Reserve Fund in 
respect of a single expenditure. 


Failure to Comply with By-laws 


34 The board may exercise the powers provided for in section 29 
of the Act. 


Tenants 
35 The corporation is authorized to 
(a) impose and collect deposits under section 44 of the Act, 


(b) give notices to give up possession of residential units under 
section 45 of the Act, and 


(c) make applications to the Court under sections 46 and 47 of 
the Act. 


Amendment of By-laws 


36 Notwithstanding section 20 of these by-laws, if a by-law is to 
be amended, repealed or replaced, the persons entitled to vote shall 
be given written copies of the text of the proposed amendment. repeal 
or replacement not less than 14 days prior to the day on which the 
special resolution is to be voted on. 
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RSA 1980 CONDOMINIUM PROPERTY Chap. C-22 


Restrictions in Use 


37(1) In this section, 


(a) ‘‘occupant’’ means a person present in a unit or in or on the 
real or personal property of the corporation or the common pro- 
perty with the permission of an owner; 


(b) ‘‘owner’’ includes a tenant. 
(2) An owner shall not 


(a) use or enjoy the real or personal property of the corporation 
or the common property in such a manner as to unreasonably 
interfere with its use and enjoyment by other owners or the 
occupants; 


(b) use his unit in a manner or for a purpose that will cause a 
nuisance or hazard to any other owner or occupant, 


(c) use his unit for a purpose that is illegal; 


(d) make undue noise in his unit or on or about real property 
of the corporation or the common property, 


(e) keep an animal in his unit or on the real property of the 
corporation or the common property after a date specified in a 
notice given to him by the board; 


(f) in the case of a residential unit, use his unit for a purpose 
other than for residential purposes, 


(g) do anything in respect of his unit, the real or personal pro- 
perty of the corporation or the common property or bring or keep 
anything on it that will in any way increase the risk of fire or 
result in an increase of any insurance premiums payable by the 
corporation, 


(h) use a toilet, sink, tub, drain or other plumbing fixture for 
a purpose other than that for which it is constructed; 


(i) hang or place on the real property of the corporation or the 
common property or within a unit anything that is, in the opinion 
of the board, aesthetically unpleasing when viewed from outside 
the units; 


(j) leave articles belonging to his household on the real property 
of the corporation or the common property when those articles 
are not in actual use; 


(k) obstruct a sidewalk, walkway, passage, driveway or parking 
area other than for ingress and egress to and from his unit; 
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Chap. C-22 CONDOMINIUM PROPERTY RSA 1980 


(I) use any portion of the real property of the corporation or the 
common property except in accordance with the by-laws. 


(3) An owner shall ensure that his occupants comply with those 
requirements that the owner must comply with under subsection (2). 
RSA 1970 c62 Sch.A.B;1974 C65 s3(4);1978 c9 30 
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RSA 1980 CONDOMINIUM PROPERTY Chap. C-22 


APPENDIX 2 


(Section 28) 


BY-LAWS OF A CORPORATION THAT WAS 
INCORPORATED BEFORE MAY 16, 1978 


SCHEDULE A 


1 An owner shall 


(a) permit the corporation and its agents, at all reasonable times 
ON notice (except in case of emergency when no notice is re- 
quired), to enter his unit for the purpose of inspecting the unit 
and maintaining, repairing or renewing pipes, wires, cables and 
ducts for the time being existing in the unit and capable of being 
used in connection with the enjoyment of any other unit or com- 
mon property, or for the purpose of maintaining, repairing or 
renewing common property, or for the purpose of ensuring that 
the by-laws are being observed, 


(b) forthwith carry out all work that may be ordered by any 
municipality or public authority in respect of his unit, other than 
such work as may be for the benefit of the building generally, 
and pay all rates, taxes, charges, outgoings and assessments that 
may be payable in respect of his unit, 


(c) repair and maintain his unit, and keep it in a state of good 
repair, reasonable wear and tear and damage by fire, storm, 
tempest or act of God excepted, 


(d) use and enjoy the common property in such a manner as to 
not unreasonably interfere with the use and enjoyment thereof 
_by other owners or their families or visitors, 


(e) not use his unit or permit it to be used in any manner or for 
any purpose that will cause a nuisance or hazard to any occupier 
of a unit (whether an owner or not) or the family of such an 
occupier, and 


(f) notify the corporation forthwith on any change of ownership 
or of any mortgage or other dealing in connection with his unit. 


2 The corporation shall 


(a) control, manage and administer the common property for the 
benefit of all owners, 


(b) keep in a state of good and serviceable repair and properly 
maintain the fixtures and fittings (including elevators) used in 
connection with the common property, 
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Chap. C-22 CONDOMINIUM PROPERTY RSA 1980 


(c) where practicable establish and maintain suitable lawns and 
gardens on the common property, 


(d) maintain and repair (including renewal where reasonably 
necessary) pipes, wires, cables and ducts for the time being 
existing in the parcel and capable of being used in connection 
with the enjoyment of more than one unit or common property, 
and 


(e) on the written request of an owner or registered mortgagee 
of a unit or a vendor under an agreement for sale of a unit, 
produce to the owner, mortgagee or vendor, or to any person 
authorized in writing by the owner, mortgagee or vendor, the 
policy or policies of insurance effected by the corporation, and 
the receipt or receipts for the last premium or premiums in respect 
thereof. 


3 The corporation may . 


(a) purchase, hire or otherwise acquire personal property for use 
by owners in connection with their enjoyment of common 


property, 


(b) borrow money required by it in the performance of its duties 
or the exercise of its powers, 


(c) secure the repayment or money borrowed by it, and the 
payment of interest thereon,, by negotiable instrument, or mort- 
gage of unpaid contributions (whether levied or not), or mortgage 
of any property vested in it, or by combination of those means, 


(d) invest as it may determine any money in the fund for ad- 
ministrative expenses, 


(e) make an agreement with any owner or occupier of a unit for 
the provision of amenities or services by it to the unit or to the 
owner or occupier thereof, 


(f) grant to an owner the nght to exclusive use and enjoyment 
of common property, or special privileges in respect thereof, but 
any such grant shall be determinable on reasonable notice unless 
the corporation by unanimous resolution otherwise resolves, and 


(g) do all things reasonably necessary for the enforcement of the 
by-laws and the control, management and administration of the 
common property. 


4 The board shall consist of not less than 3 nor more than 7 owners 
and shall be elected at each annual general meeting, but where there 
are not more than 3 owners, the board shall consist of all owners. 


5 Except where the board consists of all the owners, the corporation 
may by resolution at an extraordinary general meeting remove any 
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member of the board before the expiration of his term of office and 
appoint another owner in his place to hold office until the next annual 
general meeting. 


6 Any casual vacancy on the board may be filled by the remaining 
members of the board. 


7 Except where there is only one owner, a quorum of the board is 
2 where the board consists of 4 or less members, 3 where it consists 
of 5 or 6 members, and 4 where it consists of 7 members. 


8 At the commencement of each meeting the board shall elect a 
chairman for the meeting, who shall have a casting as well as an 
Original vote, and if any chairman so elected vacates the chair during 
the course of a meeting the board shall choose in his stead another 
chairman who has the same rights of voting. 


9 At meetings of the board all matters shall be determined by simple 
majonity vote. 


10 The board may 


(a) meet together for the conduct of business, adjourn and oth- 
erwise regulate its meetings as it thinks fit, but it shall meet when 
any member gives to the other members not less than 7 days’ 
notice of a meeting proposed by him, specifying the reason for 
calling the meeting, 


(b) employ for and on behalf of the corporation such agents and 
servants as it thinks fit in connection with the control, manage- 
ment and administration of the common property, and the ex- 
ercise and performance of the powers and duties of the corporation, 
and 


(c) subject to any restriction imposed or direction given at a 
general meeting, delegate to one or more of its members such 
of its powers and duties as it thinks fit, and at any time revoke 
such delegation. 

11 The board shall 
(a) keep minutes of its proceedings, 
(b) cause minutes to be kept of general meetings, 
(c) cause proper books of account to be kept in respect of all 
sums of money received and expended by it and the matters in 
respect of which such receipt and expenditure take place, 
(d) prepare proper accounts relating to all money of the cor- 
poration, and the income and expenditure thereof, for each annual 
general meeting, and 


(e) on application of an owner or mortgagee, or any person 
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Chap. C-22 CONDOMINIUM PROPERTY RSA 1980. 


authorized in writing by him, make the books of account available 
for inspection at all reasonable times. 


12 A general meeting of owners shall be held within 3 months after 
registration of the condominium plan. 


13 Subsequent general meetings shall be held once in each year 
and not more than 15 months shall elapse between the date of one 
annual general meeting and that of the next. 


14 Ali general meetings other than the annual general meeting shall 
be called extraordinary general meetings. 


15 The board may whenever it thinks fit, and shall on a requisition 
in writing made by owners representing 25% of the total unit factors 
for the units, convene an extraordinary general meeting. 


16 Seven days’ notice of every general meeting specifying the 
place, the date and the hour of meeting and, in case of special 
business, the general nature of that business, shall be given to all 
owners and registered first mortgagees who have notified their in- 
terests to the corporation but accidental omission to give that notice 
to any owner or to any registered first mortgagee or non-receipt of 
that notice by any owner or any first mortgagee does not invalidate 
any proceedings at any such meeting. 


17 All business shall be deemed special that is transacted at an 
annual general meeting with the exception of the consideration of 
accounts and election of members to the board, or at an extraordinary 
general meeting. 


18 Except as otherwise provided in these by-laws, no business shall 
be transacted at any general meeting unless a quorum of persons 
entitled to vote is present at the time when the meeting proceeds to 
business, and 1/2 of the persons entitled to vote present in person 
or by proxy constitutes a quorum. 


19 If within 1/2 hour from the time appointed for a general meeting 
a quorum is not present the meeting shall stand adjourned to the 
corresponding day in the next week at the same place and time and 
if at the adjourned meeting a quorum is not present within 1/2 hour 
from the time appointed for the meeting the persons entitled to vote 
who are present constitute a quorum. 


20 At the commencement of a general meeting a chairman of the 
meeting shall be elected. 


21 At any general meeting a resolution by the vote of the meeting 
shall be decided on a show of hands unless a poll is demanded by 
an owner present in person or by proxy, and unless a poll is so 
demanded a declaration by the chairman that a resolution has on the 
show of hands been carried is conclusive proof of the fact without 
proof of the number or proportion of votes recorded in favour of or 
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_ RSA 1980 CONDOMINIUM PROPERTY Chap. C-22 


against such resolution, but a demand for a poll may be withdrawn. 


22 A poll, if demanded, shall be taken in such manner as the 
chairman thinks fit and the result of the poll shall be deemed to be 
the resolution of the meeting at which the poll was demanded. 


23 In the case of equality in the votes whether on a show of hands 
or on a poll the chairman of the meeting is entitled to a casting vote 
in addition to his original vote. 


24 Ona show of hands each owner shall have one vote; on a poll 
the votes of owners shall correspond with the unit factors for their 
respective units. 


25 On a show of hands or in a poll votes may be given either 
personally or by proxy. 


26 An instrument appointing a proxy shall be in writing under the 
hand of the appointer or his attorney, and may be either general or 
for a particular meeting, but a proxy need not be an owner. 


27 Except in cases where by the Condominium Property Act a 
unanimous resolution is required, no owner is entitled to vote at any 
general meeting unless all contributions payable in respect of his unit 
have been paid. 


28 Co-owners may vote by proxy jointly appointed by them, and 
in the absence of such a proxy are entitled to vote on a show of 
hands, except when the unanimous resolution of owners is required 
by the Condominium Property Act, but any one co-owner may de- 
mand a poll, and on any poll each co-owner is entitled to such part 
of the vote applicable to a unit as is proportionate to his interest in 
the unit, and the joint proxy, if any, on a poll has a vote proportionate 
to the interest in the unit of such of the joint owners as do not vote 
personally or by individual proxy. 


29 Where owners are entitled to successive interests in a unit, the 
owner entitled to the first interest is alone entitled to vote, whether 
on a show of hands or a poll, and this by-law is applicable whether 
by the Condominium Property Act the unanimous resolution of own- 
ers is required or not. 


30 Where an owner is a trustee he shall exercise the voting rights 
in respect of the unit to the exclusion of persons beneficially interested 
in the trust, and those persons may not vote. 


31 The corporation shall have a commion seal which shall at no 
time be used except by authority of the board previously given and 
in the presence of the members of the board or at least 2 members 
thereof who shall sign every instrument to which the seal is affixed, 
but where there is only one member of the corporation his signature 
is sufficient for the purpose of this clause. 
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